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Construction Labor Laws update - NY 
By Stephen M. Marcellino and Guy J. Levasseur 

New York’s Labor Laws continue to evolve, with more recent decisions being quite favorable to defendants. New York’s 
Labor Laws have typically provided plaintiffs with near strict liability in certain cases involving injured construction 
workers. New York’s highest court, the Court of Appeals, has now limited the applicability of the Labor Laws in cases 
involving a fall from a height.  

Defending Section §240 (1) Claims with the Sole Proximate Cause Defense 

Labor Law Section §240(1), (§240(1)), also known as the “strict liability” statute, continues to be interpreted in New York 
courts.  In Blake v. Neighborhood Housing Services, the Court of Appeals stated that in order for a plaintiff to succeed under 
a Labor Law §240(1) claim, he must show that there was a statutory violation, and that the violation was the sole proximate 
cause of the accident.  The court further stated that a fall from a height was not enough, in and of itself, to establish liability.  
Blake essentially allows a defendant to defend a §240(1) case by a showing that a plaintiff's own action was the sole 
proximate cause of an accident. 

The Blake Decision 

Plaintiff Rupert Blake operated his own contracting company.  He was working alone on a renovation job at a two-family 
house in the Bronx. The defendant, Neighborhood Housing Services of New York City, (Neighborhood Services) was a not-
for-profit lender that provided low-interest financing to facilitate the project.  Once at the job site, Mr. Blake set up an 
extension ladder, which he owned and used frequently. He used the ladder to get to an upper window to scrape rust.  After he 
began scraping rust from the window, the upper portion of the ladder retracted, and the plaintiff fell and became injured.  Mr. 
Blake admitted that the ladder was steady, had rubber shoes and was in proper working condition.  He also stated that it was 
not necessary to have anyone hold the ladder in place as he used it.  Furthermore, at trial, he testified that he was unsure if he 
had locked the extension clips in place before ascending the rungs. 

At trial, Mr. Blake claimed that defendant Neighborhood Services was strictly liable under §240(1) of the Labor Law for its 
failure to provide a safe workplace and proper safety equipment.  Neighborhood Services claimed that it did not direct, 
control or supervise the method or manner of the plaintiff's work.  It also contested the plaintiff’s §240(1) violation claim, 
noting that there was no evidence the ladder was defective, there was no evidence of an unsafe work site, and that the 
plaintiff's actions alone caused the injury. 

At trial, the jury found in favor of defendant Neighborhood Services.  It found that Neighborhood Services could direct, 
supervise, and control the work of Mr. Blake.  However, the ladder Mr. Blake was using was “so constructed [and] operated 
as to give proper protection to plaintiff.”  As such, the jury found that the accident happened because of the plaintiff’s own 
negligence, and not because the ladder malfunctioned or was defective or improperly placed.  

Mr. Blake made a motion to set aside the verdict.  This motion was denied.  A mid-level appellate division affirmed the trial 
court’s decision, stating that “a factual issue was posed as to whether plaintiff's injury was caused by some inadequacy of the 
ladder or was solely attributable to the manner in which plaintiff used the ladder,” and that there were no grounds to disturb 
the jury's factual determinations. The Court of Appeals affirmed this decision.   

In reaching this decision, the Court of Appeals addressed the language of the statute itself.  It stated that “the words strict or 
absolute liability do not appear anywhere in the statute.”  In fact, the court noted that it was the courts, and not the 
Legislature, that used this terminology.  To establish liability, it is not enough for a plaintiff to simply claim that he fell.  The 
plaintiff must show that there was a statutory violation, and that the violation was the sole proximate cause of his accident.  
However, contributory negligence still cannot defeat a §240(1) claim. 
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The Court of Appeals also confirmed the statutory presumption in favor of a plaintiff when a ladder or scaffold collapses or 
malfunctions for no apparent reason.  However, this is merely a presumption.  Once a plaintiff satisfies this presumption, i.e. 
by showing some evidence that there was a statutory violation, it is incumbent upon a defendant to then show that there was 
no statutory violation, and that the plaintiff’s own actions or inactions were the sole proximate cause of the accident.  If a 
defendant fails to make this showing at the summary judgment stage, summary judgment is then granted in favor of a 
plaintiff.  However, if a defendant can conclusively illustrate that no statutory violation can be shown to have caused this 
accident, then summary judgment should be granted in favor of a defendant. 

Post-Blake Decisions 

In Perri v. Gilbert, the decedent’s estate was denied summary judgment where decedent roofer fell from a roof, and there was 
a question of fact as to whether or not the safety devices provided proper protection. 

In Montgomery v. Federal Express, the court affirmed summary judgment in favor of defendants where the plaintiff was the 
sole proximate cause of his accident.  The plaintiff, upon learning stairs to an access roof had been removed, attempted to 
access the roof by using an inverted bucket, rather that obtaining a ladder, which was available on the job site.  The use of a 
ladder would have been the normal, logical response upon seeing that the stairs were no longer there. 

Section §240(1):  Recalcitrance Need Not Be Contemporaneous With Accident  

Since Blake, the courts have continued to examine the defenses available to a §240(1) claim.  Another potential defense is the 
recalcitrant worker defense.  In Cahill v. Triborough Bridge and Tunnel Authority, the appellate court reversed a lower 
court’s grant of summary judgment in favor of the plaintiff.  The court held that “where an employer has made available 
adequate safety devices and an employee has been instructed to use them, the employee may not recover under Labor Law 
Section §240(1) for injuries caused solely by his violation of those instructions, even if the instructions were given several 
weeks before the accident occurred.”  In Cahill, the plaintiff was instructed to use a safety line, and he specifically 
disregarded this instruction. 

The plaintiff in Cahill was a bridge worker who was employed in the reconstruction and repair of the Triborough Bridge.  As 
part of his work, he was required to go up and down wall-like structures called forms.  A man lift was sometimes used for 
this purpose.  However, if the man lift was not available, the worker was expected to climb the forms by utilizing the safety 
lines, which were attached to the forms for his use.  He wore a safety harness with a lanyard that could be tied off to the 
safety lines. 

The plaintiff attended frequent safety meetings, which included instruction in the use of safety lines.  In addition, several 
weeks prior to the accident, the plaintiff’s supervisor “caught” him climbing a form without the use of the safety lines.  The 
supervisor told the plaintiff that he needed to attach his lanyard to the safety lines when climbing, in order to avoid injury. 

On the day of the accident, the plaintiff was working inside the upper part of the form, applying grease from a bucket to 
certain rods.  He ran out of grease and went down to the ground to refill his bucket.  At this time, the man lift was 
unavailable.  Rather than using the safety lines while climbing, the plaintiff used a “position hook,” which is not designed for 
climbing, but rather to hold a worker stationary during the course of his work.  While climbing, the plaintiff fell 
approximately 10 to 15 feet and was injured. 

The Court of Appeals noted that the plaintiff in this case was recalcitrant, even if there was a lapse of weeks between the 
instructions and his disobedience of them.  The question in this case was not whether the plaintiff was “recalcitrant,” but 
whether a jury could have found that his own conduct, rather than any violation of the Labor Law, was the sole proximate 
cause of his accident.  The court stated that the jury could have found that the plaintiff had adequate safety devices available 
to him, and he was expected to use them. The jury could further have found that the worker's decision not to use the safety 
gear led to his injuries, and thus he should not have been awarded damages. 

Post-Cahill Decisions 

Since Cahill, the courts appear to examine more completely the defenses that are raised in opposition to a plaintiff’s motion 
for summary judgment under Section §240(1) of the Labor Law.  In Traver v. Valentine Homes, Inc., July 28, 2005, Third 



 

 
 

Department, Appellate Division, summary judgment was denied where plaintiff mason fell 11 feet while attempting to 
remove pooled rainwater from an unfinished deck, where he had laid a tarpaulin to protect the work from rain.  

While the plaintiff submitted an affidavit that he could not reach the tarpaulin with the available scaffolding, the defendant 
raised a question of fact as to whether the scaffold was of sufficient height to make it unnecessary for plaintiff to climb onto 
the open joists of the deck to remove the water.  The defendant also demonstrated that the plaintiff testified that he had used 
the scaffolding the day before to place the plastic tarpaulin through the joists from below.  

In Palacio v. Lake Carmel Fire Department, the plaintiff’s motion for summary judgment was denied, where the plaintiff fell 
from an extension ladder while installing metal studs in a roof soffit.  It was a question of fact whether or not the plaintiff was 
instructed to use a scaffold rather than a ladder, there was evidence that the plaintiff used the scaffold to perform the same 
work on a different section of the building on the previous workday, and there was evidence that the scaffold was located 
within the building where the plaintiff was cutting the materials he was installing. 

The various decisions discussed above will assist us in defending future Labor Law claims in New York state. 
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