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Federal preemption of state vicarious liability laws and the changing landscape of 
motor vehicle accident litigation 

Recently enacted federal legislation will preempt state laws that impose vicarious liability on motor vehicle renting and 
leasing companies. This law is sure to change the landscape of motor vehicle accident litigation throughout the United States.  

Some special interest groups have indicated that they will challenge the law on constitutional grounds. Additionally, the new 
federal legislation leaves room for the states to enact laws that impose additional burdens on leasing and renting companies. 
Thus, although the new federal law appears to relieve motor vehicle leasing and renting companies from vicarious liability, 
questions remain as to whether the new law will pass constitutional scrutiny and what counter measures the special interest 
groups and state legislatures will pursue. 

BACKGROUND 

On August 10, 2005 President George W. Bush signed into law the Safe, Accountable, Flexible, Efficient Transportation 
Equity Act: A Legacy for Users (“SAFETEA-LU”). This massive federal spending legislation contains an amendment 
sponsored by Representative Sam Graves (R-Missouri) (hereinafter referred to as the Graves Amendment) which overrides 
and negates state vicarious liability statutes for companies that lease and/or rent motor vehicles. This advisory will address 
the impact of this new legislation and potential reaction to the law at the state level.  

Only a minority of jurisdictions impose vicarious liability on out of possession motor vehicle owners. While some vicarious 
liability states such as Connecticut and Florida cap an owner’s liability, New York and Maine do not. In general, while 
lawsuits against leasing companies are common in New York, only a few such cases have been reported in Maine.1 Thus, 
while the Graves Amendment is applicable nationwide, its main impact to lessors of motor vehicles will be felt in New York 
State. The impact of the Graves Amendment on renters of motor vehicles is much wider reaching since 18 states imposed 
some degree of liability on companies engaged in the business of renting motor vehicles. 

As a congressional bill, SAFETEA-LU enjoyed overwhelming bi-partisan support. It distributed to the states more than $286 
billion for highway construction and other projects, eight percent of which was set aside for more than 6,000 special projects 
inserted by individual lawmakers. When reporting on the enactment of this bill, many news outlets incorrectly reported that 
the new law eliminated vicarious liability. In fact, the Graves Amendment only addresses the liability of companies engaged 
in leasing and renting automobiles. The liability of corporations and individuals not engaged in the business of leasing and/or 
renting motor vehicles remains unaffected by the legislation. Likewise, it appears that leasing and renting companies may 
still be vicariously liable for accidents that occur after they retake possession of a vehicle or before they relinquish possession 
to a lessee or renter. Because of the significant impact that the Graves Amendment will have on motor vehicle accident 
litigation, the special interests groups that had heretofore profited from state vicarious liability laws have stated that they 
intend to challenge the new law’s constitutionality and have hinted that new theories of liability may be pursued. This 
advisory will address the same various avenues that the special interest groups may use to attack the new legislation. 

ISSUES 

                                                 
1 In New York, a motor vehicle owner is vicariously liable for the negligence of a permissive user and such liability is joint 
and several (see N.Y. Veh. & Traf. Law § 388). Thus, in New York a lessor or renter could be held liable for a plaintiff’s full 
damages (to the extent the other tortfeasors’ insurance was insufficient) even though the driver of the leased vehicle was only 
one percent liable for an occurrence. Citing the severity of the New York law, several leasing companies were compelled to 
abandon the New York market.  
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Prominent members of both the American Trial Lawyers Association and New York State Trial Lawyers Association have 
indicated they will challenge the constitutionality of the Graves Amendment. Likewise, they have hinted that they will pursue 
new theories of liability under which motor vehicle leasing and/or renting companies might be held liable. Additionally, 
because of the wording of the Graves Amendment, it is possible that legislation will be proposed at the state level that will 
increase the amount of insurance required in order to register a leased and/or rented automobile. 

STATUTE 

The Graves Amendment to SAFETEA-LU provides, in pertinent part, as follows: 

SEC. 10208. RENTED OR LEASED MOTOR VEHICLES. 

(a) In General- Subchapter I of chapter 301 of title 49, United States Code, is amended 
by adding at the end the following: 

Sec. 30106. Rented or leased motor vehicle safety and responsibility  

(a) In General- An owner of a motor vehicle that rents or leases the vehicle to a person 
(or an affiliate of the owner) shall not be liable under the law of any State or political 
subdivision thereof, by reason of being the owner of the vehicle (or an affiliate of the 
owner), for harm to persons or property that results or arises out of the use, operation, or 
possession of the vehicle during the period of the renting or lease, if-- 

(1) the owner (or an affiliate of the owner) is engaged in the trade or business of 
renting or leasing motor vehicles; and 

(2) there is no negligence or criminal wrongdoing on the part of the owner (or an 
affiliate of the owner). 

(b) Financial Responsibility Laws- Nothing in this section supersedes the law of any 
State or political subdivision thereof-- 

(1) imposing financial responsibility or insurance standards on the owner of a 
motor vehicle for the privilege of registering and operating a motor vehicle; or 

(2) imposing liability on business entities engaged in the trade or business of 
renting or leasing motor vehicles for failure to meet the financial responsibility 
or liability insurance requirements under State law. 

(c) Applicability and Effective Date- Notwithstanding any other provision of law, this 
section shall apply with respect to any action commenced on or after the date of 
enactment of this section without regard to whether the harm that is the subject of the 
action, or the conduct that caused the harm, occurred before such date of enactment. 

ANALYSIS 

Possible Constitutional Challenges 

States Rights and Commerce Clause Considerations 

Under the U.S. Constitution, Congress has no general police powers and the right to provide for the general health, safety and 
welfare is expressly reserved for the states. As such, insurance requirements and the liability of owners of motor vehicles 
who are in the business of leasing and/or renting automobiles have generally been left to the states to determine and regulate. 



 

 
 

While the Graves Amendment leaves undisturbed the states’ right to determine and establish motor vehicle insurance 
requirements, the Graves Amendment eliminates the vicarious liability, if any, that an individual state may have statutorily 
imposed on the owners of motor vehicles who are engaged in the business of leasing or renting automobiles. Therefore, we 
expect that the special interest groups will challenge the new law based on a “states’ rights” argument.  

When conducting a constitutional analysis of a law, the courts must find that Congress exceeded the powers granted to it 
under the Constitution, or that the act violates a constitutional prohibition, such as the due process clause of the Fifth 
Amendment, before declaring the law unconstitutional. Based on our analysis of the Graves Amendment and a review of the 
most recent cases dealing with Congressional Commerce Clause power (see, U.S. Const. art. I, § 8, cl. 3), the federal courts 
will probably not view the legislation as exceeding Congress’ Commerce Clause powers. In analyzing the Congressional 
Commerce Clause power, the U.S. Supreme Court has identified three categories that Congress could regulate under its 
commerce power: (1) the use of the channels of interstate commerce; (2) the instrumentalities of interstate commerce, or 
persons or things in interstate commerce, even though the threat may come only from intrastate activities; and, (3) those 
activities having a substantial relation to interstate commerce, namely, those activities that substantially affect interstate 
commerce. United States v. Morrison, 529 U.S. 598 (2000). 

Because the Graves Amendment deals with the instrumentalities of interstate commerce, we would expect the law to pass 
constitutional scrutiny with regard to Congress’ Commerce Clause powers. However, it remains to be seen whether the 
Graves Amendment will pass constitutional scrutiny on other grounds. Specifically, we also foresee a challenge to the law 
based on the Fifth and Fourteenth Amendment guarantees of due process of law.  

Due Process Considerations 

Due process jurisprudence generally holds that similarly situated persons should be treated alike. See, e.g., City of Cleburne 
v. Cleburne Living Ctr., 473 U.S. 432, 439 (1989); see also, Plyler v. Doe, 457 U.S. 202, 216 (1982). While, the Graves 
Amendment has the effect of exempting motor vehicle leasing and renting companies from vicarious liability, individual 
vehicle owners and corporations not engaged in leasing or renting motor vehicles are still subject to state vicarious liability 
laws. Therefore, we expect the special interest groups to argue that the Graves Amendment discriminates unfairly against 
individual vehicle owners leaving them liable while absolving the motor vehicle leasing and/or renting industry from 
liability.  

Retroactive Effect 

Although SAFETEA-LU took effect upon its signing on August 10, 2005, the Graves Amendment has arguably some 
retroactive effect, which gives the supporters of vicarious liability additional ammunition to challenge the new law. Before 
the new law took effect, if a party had been injured in an accident involving a leased or a rented motor vehicle, and the 
individuals involved in the accident were subject to the jurisdiction of a state imposing vicarious liability on an automobile’s 
owner, the injured person had a cause of action against that owner. However, if the injured party was unable to identify the 
vehicle owner or failed to file suit before August 10, that cause of action was extinguished by the Graves Amendment.   

The extinguishment of a vested cause of action must be analyzed in the context of whether a vested cause of action confers a 
property interest to the holder. In a minority of jurisdictions, a vested cause of action can be considered a property right. 
Grenier v. Medical Engineering Corp., 243 F.3d 200 (5th Cir. 2001). Most jurisdictions do not recognize a property interest 
in a vested cause of action until it is reduced to a judgment. Cooperative del Ahorro v. Kidder Peabody & Co., 993 F.2d 269 
(1st Cir. 1993); Battaglia v. General Motors Corp., 169 F.2d 254 (2d Cir. 1948); In re TMI, 89 F.3d 1106 (3rd Cir. 1996); 
Arbour v. Jenkins, 903 F.2d 416 (6th Cir. 1990); Kopec v. City of Elmhurst, 193 F.3d 894 (7th Cir. 1999); Lyons v. Agusta 
S.P.A., 252 F. 3d 1098 (9th Cir. 2001); Sowell v. American Cyanamid Co, 888 F.2d 802 (11th Cir. 1989). Despite the fact 
that most jurisdictions have rejected this type of argument, we expect the Graves Amendment to be challenged on the ground 
that the retroactive deprivation of that property right violates the taking clause of the Fifth Amendment. Although the U.S. 
Supreme Court has upheld retroactive application of certain laws, such as those expanding existing tax liabilities, the U.S. 
Supreme Court has also expressed a clear distaste for such laws and has examined them with a heightened degree of scrutiny. 
See, e.g., E. Enters v. Apfel, 524 U.S. 498 (1998) (statute requiring petitioner to pay additional medical benefits to coal 
mining employees years after they had left the business of mining was declared unconstitutional). 



 

 
 

Based on this arguably retroactive aspect of the Graves Amendment, it is possible that the federal courts will find this part of 
SAFETEA-LU to be unconstitutional. However, the courts may not necessarily declare the entire law unconstitutional, but 
may simply find that those individuals whose claims accrued prior to the effective date of SAFETEA-LU continue to have a 
valid claim that may be pursued. Alternatively, the courts may also choose to sever the Graves Amendment from SAFETEA-
LU in order to preserve the other aspects of this important legislation. 

Severability 

If the court invalidates the Graves Amendment, it may simply sever that part of the statute and leave the rest of SAFETEA-
LU to stand on its own. Generally, when examining a statute, the court should not use its remedial powers to circumvent the 
intent of the legislature. In passing the Graves Amendment, Congress clearly intended to absolve motor vehicle leasing and 
renting companies from vicarious liability. The fact that the Graves Amendment may infringe upon the rights granted to the 
states, violate due process rights or has an arguably retroactive effect would seem to be a secondary concern. Thus, although 
it is not certain, it would appear that if a court were to find that some provision of the Graves Amendment is unconstitutional, 
the preferred method of dealing with that problem would simply be to sever the Graves Amendment from SAFETEA-LU. 

Anticipated Legislative Reactions 

We also note that Subsections (b) (1) and (2) of the Graves Amendment specifically states that nothing in the legislation 
“supersedes the law of any state. . . . imposing financial responsibility or insurance standards . . . . or imposing liability on 
business entities engaged in the trade or business of renting or leasing motor vehicles for failure to meet the financial 
responsibility or liability insurance requirements under state law.” Pursuant to this language, states are free to pass laws 
requiring motor vehicle leasing and/or renting companies to maintain higher levels of insurance inuring to the benefit of a 
permissive user. We would anticipate that special interest groups will soon begin lobbying for passage of measures to 
increase the amount of insurance required for vehicles owned by leasing and/or renting companies. 

 

Other Unaffected Causes of Action Predicated on Vicarious Liability 

A recent article in the New York Law Journal indicated that opponents of the Graves Amendment were “highly critical of the 
fact that car lessors, unlike renters, make no effort to screen their customers and readily lease vehicles to anyone with a 
license and acceptable credit, no matter how poor the motorist’s driving record may be.” (See, John Caher, Trial Lawyers 
Urge Quick Action to Sue Lessors of Vehicles, New York Law Journal, August 4, 2005.) 

Because the Graves Amendment applies only to motor vehicle leasing and renting companies, and only when “there is no 
negligence or criminal wrongdoing,” we would suspect that plaintiffs will continue to sue motor vehicle leasing and/or 
renting companies, but will now assert, as a matter of course, a cause of action for negligent entrustment. Significantly, 
negligent entrustment is a common law doctrine of liability which the courts may expand or contract as they see fit in the 
light of prior precedents and considering changing conditions. A negligent entrustment theory had traditionally been utilized 
by plaintiffs in many states as a way to circumvent the existing vicarious liability laws. We would expect that this will be a 
growing trend in the future. We would also expect that other forms of vicarious liability including theories such as a 
dangerous instrumentality theory and agency theory (i.e., respondeat superior) will also be pursued. Since many jurisdictions 
impose vicarious liability under those theories of recovery, these claims would be unaffected by the new federal legislation.  

Conclusion 

Clearly, the passage of SAFETEA-LU changes the landscape for motor-vehicle accident litigation throughout the United 
States. It remains to be seen, however, whether SAFETEA-LU will eliminate all risk for companies engaged in the business 
of leasing and renting motor vehicles. Clearly, under the new law, motor vehicle leasing and/or companies will still have to 
maintain minimum insurance for their vehicles. Likewise, as with all new legislation, local judges will interpret the statute as 
unforeseen scenarios play themselves out in the courts. Although this article cannot address all of the various scenarios under 
which motor vehicle leasing and/or renting companies may find themselves liable or under which a plaintiff’s attorney may 



 

 
 

assert a cause of action, it must be assumed that the special interest groups will explore all viable scenarios and theories of 
recovery. 

Based on our analysis of this new legislation and based on public statements made by several special interest groups, we 
anticipate that for the short-term future, plaintiffs will continue to file lawsuits against automobile leasing and renting 
companies and that leasing and renting companies will continue to bear the cost of defending and/or insuring against such 
litigation until such time as the purpose and scope of SAFETEA-LU has been interpreted by the courts. Anticipating how the 
aforementioned special interest groups are likely to react to passage of the Graves Amendment will be crucial to defending 
the continuing and future interests of our clients. For more information, clients and potential clients may wish to contact 
Wilson Elser by emailing John D. Morio, at john.morio@wilsonelser.com, or John M. Flannery, at 
john.flannery@wilsonelser.com.  

 

This alert is for general guidance only and does not contain definitive legal advice. Contact us at alerts@wilsonelser.com.  
© 2005, Wilson Elser Moskowitz Edelman & Dicker LLP. All Rights Reserved. 
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