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Emerging coverage issues of new EPA-proposed climate change regulation  
 
 
The risks that the insurance industry as a whole, and liability insurers in particular, face are being altered by climate 
change.  Experts may debate the scope of investment that the world needs to make to combat global warming, but 
the forecasts are all measured in trillions of dollars.  There are frequent reports regarding the gradual increase in 
claims due to weather and natural disasters, and the plaintiffs’ bar continues its efforts to devise a legal theory 
under which to seek redress from companies for emissions of greenhouse gases.  Beyond this, emerging federal 
climate change legislation and regulations would require a change in the industry’s thinking about risk 
management.   
 
On April 17, 2009, after conducting a scientific review ordered by the U.S. Supreme Court in the decision of 
Massachusetts v. EPA, 549 U.S. 497 (2007), the US Environmental Protection Agency issued a proposed finding 
that greenhouse gases contribute to air pollution that may endanger public health and welfare.  The proposed 
endangerment finding states: “In magnitude and probability, climate change is an enormous problem.  The 
greenhouse gases that are responsible for it endanger public health and welfare within the meaning of the Clean Air 
Act.”   
 
The proposed endangerment finding has now entered the public comment period, a phase in the EPA deliberative 
process before the final finding is issued.  The proposed finding does not reference any proposed regulations; 
however, in March 2009, the EPA proposed the first comprehensive national system of reporting emissions of 
carbon dioxide and other greenhouse gases produced by major sources in the United States.  The new reporting 
requirements would apply to suppliers of fossil fuels and industrial chemicals, manufacturers of motor vehicles and 
engines, as well as large direct emitters of greenhouse gases with emissions equal to or greater than 25,000 metric 
tons per year.  According to the EPA estimate, the cost of compliance with the proposed reporting requirements for 
private companies would be $160 million for the first year and $127 million in subsequent years.  There is a strong 
likelihood that other regulations would be adopted in the near future, setting forth further reporting requirements, 
establishing emission standards and/or quotas, and providing sanctions for violators.  
 
If history is any indiciation, as industry participants confront the need to comply with the climate change 
regulations, they will inevitably look to their general liability insurers to provide coverage for costs of compliance 
and alleged damages arising from global warming.  A number of issues related to insurance coverage for climate 
change-related exposures would be likely to arise: 

 
Duty to defend under primary policies 
 
One of the immediate concerns insurers are likely to face is whether or not they would have a duty to defend their 
policyholders against claims stemming from EPA-enacted regulations governing emissions of carbon dioxide and 
other greenhouse gases.  When a lawsuit is brought against the policyholder, the general rule is that the primary 
carrier’s duty to defend is triggered as long as the claim alleges facts which create the potential for coverage.  To 
successfully contest a duty to defend, the carrier would need to prove that no legal or factual basis exists under 
which the carrier may be required to indemnify the policyholder under the policy in question.  The question arises, 
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however, whether the same rule applies when, as here, the EPA, acts administratively to require a company to 
decrease the level of carbon dioxide emissions or remediate past violations. 
 
Most primary general liability policies provide that the insurer’s duty to defend extends only to “suits” against its 
insured. Whether or not an administrative action is considered to be a suit, for coverage purposes, has previously 
been considered by the courts in the context of environmental cleanup litigation. Courts were divided on the issue 
with some holding that a “suit” only refers to traditional proceedings held in a court of law and others ruling that 
where an administrative determination would lead to immediate “negative consequences” for the insured for non-
compliance, such a determination is to be included in the definition of a “suit.”  This issue has yet to be tested in the 
context of climate change litigation, and it remains to be seen whether courts that ruled on this question in the 
context of environmental claims will continue to adhere to their prior decisions in the context of climate-change-
related liability.  
 
Defense obligations under umbrella policies 
 
While primary general liability policies typically limit the defense obligation to a duty to defend a suit, umbrella 
policies typically afford broader coverage, which extends to “claims” as well as “suits.”  Courts have interpreted a 
claim as an assertion of a legal right by a third person for damages caused by the conduct of the named insured.  In 
the context of environmental litigation, some courts have viewed the term “claim” as broad enough to encompass 
the costs of remediation ordered by a governmental agency.  Thus, even if policyholders are prevented by the “suit” 
requirement from obtaining coverage for EPA climate-related administrative action under their primary policy, they 
are likely to argue that such administrative action qualifies as a “claim” for purposes of defense coverage under any 
umbrella policies they may have purchased.   
 
Insurance coverage for the costs of remediating past violations 
 
While the costs of future compliance with emerging climate change regulation are high – as demonstrated even by 
the costs of compliance with the EPA’s proposed reporting requirements – the costs of remediating the damages 
caused by years of emissions would be even more staggering.  It is yet to be determined whether the EPA would 
seek to retroactively apply the new regulations to address past emissions.  However, two factors strongly suggest 
that it will.  First, the existing case law interpreting the Clean Air Act (“CAA”) suggests that the courts would 
authorize remediation for past health and environmental effects caused by violations of regulations under the Act. 
In United States v. Cinergy Corp., 582 F.Supp.2d 1055 (S.D. Ohio 2008), the court concluded that Section 113(b) 
of the CAA authorizes federal courts to award not only prospective, but also retrospective relief, aimed at 
redressing the harms caused by past established violations of the CAA.  The Cinergy decision thus provides an 
indication that policyholders may seek coverage under historic policies for damages caused by past emissions.  
 
A second indication that the EPA may seek to retroactively apply the new regulations to address past emissions, is 
the controversy that began in the early 1980s, and reignited in the mid-1990s, over the retroactive application of the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA” or Superfund).  While 
CERCLA itself did not have express provisions authorizing retroactive application, a number of courts have found 
that CERCLA provisions nevertheless can be applied retroactively.  These factors suggest that courts applying the 
CAA provisions in the context of climate change may follow the same logic and apply the new EPA regulations 
retroactively.  Future advisories will discuss the coverage implications of possible retroactive application of the 
emerging climate change regulations.  
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Pollution exclusion 
 
If the greenhouse gases subject to the EPA’s proposed finding are ultimately declared to be “pollutants” within the 
meaning of the CAA, the applicability of pollution exclusions would invariably be contested by policyholders and 
their carriers.  Carriers would argue that their pollution exclusions are clear and unambiguous, and should be 
interpreted broadly to exclude coverage for damages caused by greenhouse gases as pollutants.  Policyholders  
would likely counter by arguing that because greenhouse gases were not previously regulated as “air pollutants,” 
even the “absolute pollution exclusion,” introduced in insurance markets in the mid-1980s, would not exclude  
coverage for damages from emissions of greenhouse gases.  To bolster their position, policyholders may also argue 
that many of the courts that have upheld the absolute pollution exclusion have limited its applicability to 
“traditional environmental pollution,” and concluded that the exclusion had no applicability to claims arising from 
the emission of “non-traditional” pollutants such as carbon monoxide.  It remains to be seen how courts will react 
to these arguments in the context of climate change regulation. 
 
Wilson Elser is continuing to monitor the efforts of both the Congress and the US EPA to develop a legal 
framework to control greenhouse-gas emissions and combat climate change.  Future advisories will follow 
developments on anticipated federal action.  They will also address the full range of coverage issues likely to arise 
in the context of climate change-related exposures, including: what is the event that triggers coverage for these 
matters; how climate-related liability costs should be allocated over the implicated coverage periods; and whether 
greenhouse gas emissions constitute “property damage” as that term is defined in a typical policy.  
 
For more information, please contact Carl J. Pernicone via email at carl.pernicone@wilsonelser.com or 
212.490.3000 or Jana A. Slavina at jana.slavina@wilsonelser.com or 914.323.7000. 
 

Contact us at alerts@wilsonelser.com. 
This communication is for general guidance only and does not contain definitive legal advice.  

© 2009 Wilson Elser Moskowitz Edelman & Dicker LLP. All rights reserved. 

  

 

http://www.wilsonelser.com
mailto:carl.pernicone@wilsonelser.com
mailto:jana.slavina@wilsonelser.com
mailto:alerts@wilsonelser.com

