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Introduction 
 
Having a diverse labor and employment practice, I enjoy helping my clients 
not just as their advocate, but also as a counselor. My goal is to develop a 
partnership of trust between client and attorney. While I am a trial attorney, 
I also enjoy helping clients prevent lawsuits from happening. 
 
Prevention through good employment practices and relationships with 
employees is critical to having a great work environment. Therefore, 
employment audits, training, and review of employment practices are vital. 
Moreover, knowing your employees and having leaders who encourage 
employee input and participation greatly contribute and result in a better 
workplace and prevent labor relations issues. 
 
Employment law in many respects is still a maturing and ever-changing area 
of the law. It is really an adolescent as opposed to an adult, as it faces new 
challenges and opportunities for growth. Having an innovative and 
forward-leaning approach to both litigation and prevention is critical, and 
has resulted in the best results for employers. While my practice is primarily 
in California, it is important to keep a view as to how trends in California 
can affect the national employment landscape. No matter the type of case, 
be it discrimination, harassment, failure to accommodate, or wage and hour, 
viewing the case as a means to educate both yourself and your client is 
critical. Therefore, I learn from every client and every matter I try. The 
willingness to learn and stay informed makes one not only a better attorney, 
but also a better person. Therefore, understanding and evaluating the recent 
decisions of the US Supreme Court and trends in labor and employment 
law is critical.  
 
Overview of Recent Supreme Court Decisions 
 
The US Supreme Court was fairly busy in 2010 with employment cases, 
including several of note. For example, in Conkright v. Frommert, 130 S.Ct. 
1640 (2010), the Supreme Court dealt with the Employee Retirement 
Income Security Act of 1974 (ERISA), specifically an ERISA plan 
administrator’s right to be entitled to deference even when their initial 
evaluation of the ERISA plan was considered improper. The Supreme 
Court struggled with the issue as to whether an initial mistake by the 
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administrator should be viewed as arbitrary and capricious. In a 5–3 
decision, the Supreme Court upheld the right that, even where there is an 
initial improper interpretation, the ERISA plan administrator is entitled to 
deference in his or her subsequent decision. 
 
The Supreme Court dealt with the interpretation of the Federal Arbitration 
Act in two cases during its past term. Stolt-Nielsen S.A. v. AnimalFeeds 
International Corp., 130 S.Ct. 1758 (2010) addressed whether you can impose 
class arbitration on parties that have not agreed to be bound by arbitration. 
The court found a violation of the Federal Arbitration Act by a 5–3 vote 
and held that imposing arbitration on parties that have not agreed to 
arbitration violates that act. The Supreme Court also decided Granite Rock 
Co. v. International Brotherhood of Teamsters, 130 S.Ct. 2847 (2010), another 
arbitration case, which basically established that it is the court and not an 
arbitrator who decides a collective bargaining ratification date. The decision 
also explicitly rejected a new cause of action for tortious interference. 
 
The Lewis v. City of Chicago, Ill., 130 S.Ct. 2191 (2010) case is another in a 
series of disparate impact case opinions the Supreme Court seems to 
address every year. This case followed on the heel of the much more well-
publicized Ricci v. DeStefano, 129 S.Ct. 2658 (2009) case decided in June 
2009, which overturned a decision by now Supreme Court Justice Sonia 
Sotomayor when she was on the US Circuit Court of Appeals for the 
Second Circuit. Unlike Ricci, the Lewis decision was by a unanimous court. 
However, the case was on a very narrow issue. The Supreme Court did not 
decide whether the city of Chicago actually had a defense to the disparate 
impact claim. The Supreme Court merely addressed whether a prima facie 
case to support a disparate impact claim existed and whether the claim was 
timely filed. The court examined whether the claim was time-barred by the 
300-day rule for filing a disparate impact claim under 42 U.S.C. § 2000. The 
court unanimously ruled that the claim was in fact timely without deciding 
the validity of the disparate impact case. 
 
Another case that warrants discussion is City of Ontario, Cal. v. Quon, 130 
S.Ct. 2619 (2010), which shows the Supreme Court struggling with 
reasonable searches under the Fourth Amendment of the Constitution in 
this ever-changing age of technology. This case dealt with the question of 
police pager text messages and whether the search of these was reasonable 



Inside the Minds – Published by Aspatore Books 
 

6 

under the Fourth Amendment. In another unanimous decision, the 
Supreme Court found that the search of the police pager text messages was 
reasonable. It held that, even assuming the police officer had an expectation 
of privacy regarding text messages on his police mobile phone, the search 
was not done contrary to the Fourth Amendment. Rather, the search was 
done for the legitimate neutral purpose of finding out whether the city’s 
policy about the number of characters it allowed for free texting under its 
contract for its text messages was too little or too much. The Supreme 
Court unanimously decided that in conducting this type of search, the 
finding of private and sexually explicit material did not violate the 
reasonable search provision of the Constitution, and results could be used 
to discipline officers. However, the Supreme Court left the door open for 
future cases addressing the reasonable expectation of privacy. 
 
Going forward, the larger issue that still needs to be addressed is defining a 
reasonable expectation of privacy in the high-tech era surrounding the use 
of work PDAs as to e-mails and text messages. Specifically, what is an 
employee’s expectation of privacy around that issue? The Supreme Court in 
Quon said it was not sure at this point, and that past precedent may have to 
be revisited. Therefore, this will be a closely watched area of the law for 
many years. 
 
Much of what is happening in the area of employment law going forward 
could be happening at the National Labor Relations Board (NLRB), 
particularly in the area of labor organizing and NLRB rules. The Supreme 
Court in New Process Steel L.P. v. N.L.R.B., 130 S.Ct. 2635 (2010) dealt with 
the issue of whether the NLRB can specifically delegate its authority to 
issue rulings to only three members at times when, in actuality, the panel 
has only two members. The Supreme Court answered the question: does a 
two-member NLRB have the right to issue binding NLRB decisions in the 
case where both members agree as to the result? The NLRB recently 
operated for almost two years with only two members. During that time, 
they issued over 500 decisions. The Supreme Court in this ruling said a 
three-member NLRB can issue decisions, but once the board is only two, 
the right to issue decisions as a two-member board is not permitted. This 
was a 5–4 decision that did not split along your normal ideological 
conservative versus liberal lines. Now-retired Justice John Paul Stevens, 
who is considered part of the liberal wing, wrote the majority decision 
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invalidating the right to have a two-member NLRB issue decisions. Justice 
Anthony Kennedy, who tends to be the swing vote (but on the conservative 
side), wrote the dissenting opinion. Because of the opinion, the current 
NLRB is now in the process of sorting through the consequences of this 
decision. 
 
Impact of Supreme Court Decision: Conkright v. Frommert 
 
The Conkright v. Frommert decision has not caused a massive change in the 
way employers are dealing with the ERISA law. In a 5–3 majority decision, 
the court reinforced its precedent set forth in Firestone v. Bruch, 489 U.S. 
101(1989). The Firestone case set forth the standard of review in examining 
the plan interpretation of an ERISA plan administrator. This decision and 
its progeny have set forth a deferential standard of review as to the 
decisions made by an ERISA plan administrator even in the face of a 
conflict of interest. In summary, under the Firestone standard, the 
interpretation by the plan administrator is not to be overturned unless it is 
found to be unreasonable. Rather, the interpretation should be given great 
deference. 
 
In the Conkright case, the ERISA plan administrator made a 
determination that dealt with Xerox employees who had left Xerox, and 
then came back and were re-employed. The interpretation as to the 
ERISA was how to make sure the company did not pay these employees 
twice under the ERISA plan. The plan administrator made a 
determination that ultimately the appellate court decided was not 
consistent with the ERISA. The case was remanded back to the lower 
court, at which point the plan administrator evaluated these employees’ 
rights under the ERISA using a different valuation methodology that 
was based on the time value of money. The Second Circuit Court of 
Appeals decided that, because the administrator was unreasonable in the 
initial interpretation under the ERISA plan, it was not going to give the 
plan administrator the normal deference afforded under the Firestone 
case, but instead it said the lower court was entitled to reject the new 
reasonable interpretation.  
 
In its decision, the Supreme Court overturned the decision of the Second 
Circuit, announcing that the Second Circuit was incorrect in creating an 
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exception to Firestone deference. The majority decision written by Chief 
Justice Roberts stated that a deferential standard still existed as to the 
ERISA plan administrator even where the plan administrator’s initial 
interpretation was determined to be in error. The Supreme Court held that 
it was an error by the Second Circuit to not apply Firestone deference. 
Basically, the majority recognized that people make mistakes and that the 
interpretation of a plan administrator is not entitled to any less deference 
just because an honest mistake was made the first time.  
 
ERISA cases have been fairly common before the Supreme Court in 
recent years. What this decision reinforces is that the ERISA plan 
administrator is entitled to deferential treatment in his or her 
interpretation of a plan due to the expertise of the plan administrator, 
rather than subjecting every decision of a plan administrator to a de novo 
judicial review from judges who may have no experience with ERISA 
plans and their language. This decision supports what the Supreme 
Court has continually reinforced under the Firestone deference standard: 
predictability and uniformity. The Supreme Court again asserted that it 
was not the place of a court to substitute its own interpretation for that 
of a plan administrator, so long as the plan administrator’s interpretation 
was reasonable and not in bad faith. The Second Circuit was overturned 
because the court never even examined whether the plan administrator’s 
interpretation was done in a reasonable manner. The Supreme Court 
remanded the case back so the lower court could take action consistent 
with this decision.  
 
With this decision, the Supreme Court did not disturb the foundation of 
ERISA plan interpretation. As a result, employers will be able to continue 
to rely on their ERISA plan administrators to interpret plan provisions 
without worrying that some judicial officer will overturn the interpretation 
without giving the interpretation deference. ERISA interpretation review 
will continue to be based on a deferential, reasonable person standard even 
in instances where the interpretation was deemed improper. Therefore, 
employers will have the protection of assuming plan administrators are 
honest and truthful people, and that their discretion is reasonable. Since the 
ERISA is a complicated area of the law, employers should continue to 
watch the Supreme Court as it continues to take for review on average one 
ERISA case per year. 
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Impact of Supreme Court Decision: Lewis v. City of Chicago 
 
The Lewis v. City of Chicago case will have a significant impact on employers 
who use written examinations as a measure to determine promotions. The 
Lewis case is the latest case the Supreme Court has addressed involving 
claims of disparate impact. Disparate impact cases have been defined as 
cases where there is an adverse effect from a practice or standard that is 
neutral and non-discriminatory in its intention but, nonetheless, 
disproportionately affects individuals having a disability or belonging to a 
particular group based on their age, ethnicity, race, or sex (a protected 
class). (The Business Dictionary, 2010 edition.) 
 
The case involved allegations that the city of Chicago’s system of grading 
written examinations (instituted in January 1996) of firefighters seeking 
positions was discriminatory. The city made a decision that it would draw 
candidates randomly out of the list of applicants who scored eighty-nine or 
higher on the examination—people they designated as well qualified. The 
city designated anyone who scored below sixty-five as a failure, and those 
who scored between sixty-five and eighty-eight were told that, while it was 
unlikely they would be called, they would be kept on a list and could be 
called on later. 
 
In May 1996, the city selected their first class of applicants to advance. 
Beginning in March 1997, some of the African American applicants who 
had scored in the sixty-five-to-eighty-eight range and had not been hired 
filed discrimination claims with the Equal Employment Opportunity 
Commission. The claimants received the mandatory right-to-sue letter and 
filed a lawsuit, alleging that the city’s practice of only selecting applicants 
who scored eighty-nine and above had a disparate impact on African 
Americans and therefore was in violation of Title VII of the Civil Rights 
Act of 1964. The litigation proceeded and ultimately, after a bench trial, the 
applicants prevailed on the merits. However, the Seventh Circuit Court of 
Appeals reversed the judgment solely based on the fact that the lawsuit was 
not filed within the applicable statute of limitations. Under 42 U.S.C. § 2000 
of Title VII, a claimant must file a charge within 300 days after the 
discriminating act. The Seventh Circuit found that the only discriminatory 
act occurred in January 1996 when the applicants were sorted into the 
various categories. To be eligible, therefore, the lawsuit and claim would 
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have had to have been filed within 300 days after January 1996. Since the 
claims were not filed within 300 days after January 1996, all of the lawsuits 
were time-barred. 
 
In a unanimous decision written by Justice Scalia, the Supreme Court 
overturned the Seventh Circuit. The sole issue the Supreme Court 
addressed was whether the lawsuits were timely filed. The court ruled that 
every time the city went to the pool of applicants and made a hiring 
decision, a separate potentially discriminatory act was committed. Of 
interest is that the Supreme Court did not address whether the standard of 
using the examination scores established a disparate impact case. As with 
many of its cases, the Supreme Court decided the narrowest of issues. This 
decision basically gave many more potential claimants additional time to file 
a disparate impact claim. 
 
What does this case say to employers? It says the initial passage of any 
statute or legislation that arguably raises disparate impact issues is not the 
only act upon which a claim can be filed. Instead, the Supreme Court 
decided in Lewis that any time you apply that practice, it is a separate act. 
Therefore, as long as the application of the practice to the potential 
claimant was within 300 days of the actual application of that practice to 
those particular individuals, you have a timely filed claim. As a result, it is 
important to advise clients that you not only have to look at the initial 
supposed underlying disparate impact an action could have, but you also 
have to be aware that a timely claim of disparate impact exists every time 
you apply that condition. This is especially the case if you are a public 
employer.  
 
This decision is important not because these claimants had an actual valid 
claim under Title 7, but because the Supreme Court created circumstances 
that allowed adoption of a practice to be a triggering event that commences 
the statute of limitations under which one can file a disparate impact claim. 
Now federal courts have precedent to find disparate impact cases timely 
based not only on the initial conduct/practice, but also on every instance in 
which the employer applies the underlying practice to hire employees.  
 
In summary, this precedent gives employees an opportunity to bring a case 
if an action they perceive as discriminatory is applied to them. They don’t 
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have to file until the practice is applied to them. Despite the ideological 
differences between the Supreme Court justices, the justices all adopted the 
same practical approach to allow disparate impact claims to be filed when 
the actual alleged discriminatory action affected a claimant.  
 
Impact of Supreme Court Decision: City of Ontario v. Quon 
 
City of Ontario v. Quon arises out of California and concerns whether there 
has been a violation of Fourth Amendment rights. The Fourth Amendment 
of the Constitution guarantees privacy, dignity, and limits governmental 
interference. Over the years, the Supreme Court has dealt with this issue on 
a regular basis as to the reasonableness of government searches and seizures 
of evidence both in the criminal context and in the situation of government 
as an employer.  
 
The Quon case deals with an issue the Supreme Court has been struggling 
with for a long time as to what “reasonable expectation” government 
employees have vis-à-vis their privacy rights. In this case, police department 
employees were given pagers by the city of Ontario for the purpose of 
sending and receiving text messages. The contract service provider 
established monthly limits and specified that anything above that would 
result in additional charges. When the city noticed that typically its officers 
were exceeding the monthly limit, the chief of police sought to determine if 
the limit was too low and if the officers should pay for any overages for 
personal or work messages. To determine if the limits should be increased, 
it was decided to conduct an investigation for a limited period. 
 
During this time, the city discovered that some of officer Quon’s messages 
were not work-related and some were sexually explicit. The matter was 
referred to the Internal Affairs Division. The investigating officer only 
investigated messages sent and received during Quon’s work hours and 
discounted any messages he sent while off-duty. The transcript showed that 
most of the messages he sent during on-duty time were not related to police 
business, and therefore officer Quon was disciplined. 
 
Quon, as well as others he exchanged messages with, brought suit, claiming 
that the investigation had violated their Fourth Amendment rights. The trial 
court granted summary judgment to the city and determined the audit was 
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in fact reasonable. The primary issue was whether the chief of police used 
the audit for an improper purpose in determining whether Quon was using 
his pager to waste time or for legitimate purposes. The court concluded that 
the chief’s search intent was legitimate, and the court granted summary 
judgment on the grounds that the city’s action did not violate the Fourth 
Amendment. The Ninth Circuit Court of Appeals reversed the decision, 
agreeing with Quon’s argument that he had a reasonable expectation of 
privacy and that the search was a violation of the Fourth Amendment. The 
Ninth Circuit concluded that the search was not reasonable, even though it 
was conducted for a legitimate work-related purpose. The Supreme Court 
then overturned the Ninth Circuit, finding that the investigation was done 
for a legitimate purpose, and did not violate any Fourth Amendment rights. 
 
As said earlier, the Fourth Amendment guarantees a person privacy, dignity, 
and security against arbitrary and invasive acts by the government. The 
Supreme Court in its ruling cited to the previous Supreme Court case of 
Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602 (1989), which 
concerned a similar situation when the government was acting in its 
capacity as an employer. However, the Supreme Court in reaching its 
decision relied heavily on the opinion in O’Connor v. Ortega, 480 U.S. 709 
(1987). The O’Connor case was decided by a plurality of the court, which 
means that while the majority of the court agreed with the ultimate result, at 
least five Supreme Court justices could not agree as to the rationale. The 
O’Connor case established a two-prong test in dealing with government 
employees. The first prong is that some government offices are so open 
that there is no expectation of privacy. Id. at 718. This means one has to 
look at the operational realities of the workplace to determine if 
constitutional rights are implicated. The second part of the test is for 
situations where an employee has a reasonable expectation of privacy. 
Invasions for non-investigatory work-related purposes, as well as for 
investigative work-related misconduct, should be judged under the standard 
of reasonableness. Id. at 725-726. Justice Scalia concurred in the decision 
that the search was reasonable in O’Connor, but said he would have gotten 
rid of the first part of the test and concluded that officers and government 
employees are generally covered by Fourth Amendment protections.  
 
In the Quon case, the Supreme Court unanimously decided that even if 
Quon had a reasonable expectation of privacy, this was a reasonable 
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search and did not violate the Fourth Amendment. Even in the 
electronic age, the court said there was a legitimate reason for the 
search, and the city should not be paying for extensive personal 
communications. The city had a legitimate need to figure out whether 
that was happening. In addition, the Supreme Court stated that 
employees should not have to pay for work-related messages if they 
exceeded their character limits for work-related messages. Quon at 2630. 
The Supreme Court found the search to not be unreasonably intrusive. 
It only lasted for a few months and redacted all the messages that were 
sent off-hours. This decision upheld the principles of the O’Connor 
plurarity: the search was reasonable and normal, and nothing violated 
their rights. The most interesting aspect of this decision is that the 
Supreme Court basically admitted that, because technology is advancing 
so fast, they now don’t know what reasonable expectations of privacy 
may exist in this electronic age and whether the current standards will be 
applicable. Quon at 2629-2630.  
 
Given the Supreme Court’s decision in Quon, employers should examine 
how to handle the use of electronic technology inside and outside of 
work. For one, if employers are going to expect employees not to 
engage in private matters at work, they need to state this clearly in their 
policies. If an employer doesn’t want to let employees conduct private 
matters during company time, such as using the Internet for personal 
matters, they need to let them know of that fact in writing and that they 
reserve the right to monitor such activity. The other interesting issue 
raised is that, because electronic devices like cell phones and PDAs have 
become so cheap, is it reasonable for an employer to say that all use of a 
work-issued device should be work-related? Some would argue that it is 
more than reasonable to expect employees to buy a separate mobile 
device with their own money to use for their private use during work 
hours. On the other hand, does the fact that these electronic forms of 
communication are so integrated in people’s lives that their use actually 
encourages efficiency in the workplace mean employees should have a 
reasonable expectation of privacy when using them, much as they would 
have when talking to someone in their office? If you are talking to 
someone privately in your office with your door closed and you are 
saying things that might not be good about your employer, you should 
have an expectation of privacy.  
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The Supreme Court in Quon appears to understand that it may have to 
address that issue in the future. The Supreme Court decided a long time ago 
that people have a reasonable expectation of privacy when talking in a 
phone booth. Katz v. United States, 389 U.S. 347, 360-361 (1967). However, 
does such an expectation extend to your cell phone? I think the court is 
struggling with this issue. The expectation of privacy in this ever-increasing 
electronic age and Fourth Amendment protections will definitely be before 
the Supreme Court again in the coming years. 
 
Impact of Supreme Court Decision: New Process Steel v. NLRB 
 
The New Process Steel case was a 5–4 split decision by the Supreme Court. 
In many ways, the dissent in this opinion is actually more interesting than 
the majority opinion. Under the Taft Hartly Act, 29 U.S.C. § 153(a), the 
size of the NLRB was increased from three members to five members, 
but it allowed the NLRB to delegate authority where there were vacancies 
to allow a three-member panel with a quorum requirement of two. Such a 
situation happens when the Republicans and Democrats are at odds over 
appointments and there is delay in approving appointments to the NLRB. 
These appointments are important because the panel sets the policy of 
what labor organizations can and cannot do in their organizing 
campaigns. In 2007, during the George W. Bush administration, the 
NLRB only had four members and two more vacancies were going to 
happen because of recess appointments (that last only a limited amount of 
time). The NLRB wanted to make sure it could still make decisions once 
these appointments expired if the US Senate didn’t approve any new 
members. The NLRB was hopeful it would still have at least a three-
member panel. But when the two members’ appointments were about to 
expire with no replacements, the NLRB was faced with the reality of only 
having a two-member panel composed of Wilma Lieberman and Peter C. 
Schaumbauker. This two-member NLRB issued more than 500 decisions 
over a twenty-seven-month period because it was an election year and the 
Senate would not confirm another member during an election year where 
President Bush’s replacement was being elected. The Democrats did not 
want to confirm another Republican to the NLRB, with the hope that a 
Democratic president would be elected and able to offer for appointment 
his own nominee. So the two board members only issued decisions on 
cases in which both of them agreed. 
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When New Process Steel had two unfair labor practice complaints issued 
against it, this two-member NLRB issued a decision to uphold the issuance 
of the unfair labor practice complaints. The company challenged the NLRB 
decision, and the Seventh Circuit Court of Appeals ruled in favor of the 
government, saying that two members constituted a valid quorum and they 
had a legitimate delegation to issue decisions. So the case was brought 
before the Supreme Court, and a split Supreme Court decided that while a 
valid delegation of three members did exist, effective December 28, 2007, 
once the third member’s appointment expired, the panel was left with only 
two members, which did not have authority to issue decisions. The 
Supreme Court held that in order for the NLRB to issue decisions, the 
panel needed three legitimate sitting members. Two members could not 
issue decisions on their own if they lacked a third member. As long as the 
panel had three members, one person could recluse him or herself, and the 
remaining two members could issue decisions on their own. But because 
this panel had only two members, its decisions were invalid. 
 
This decision meant that all the decisions the two-person NLRB had made 
over the twenty-seven months were invalid. Some of those matters have 
been settled so the NLRB has not had to take further action. However, in 
light of this holding, the NLRB has systematically been reviewing and 
reissuing decisions now that it has four members: three Democrats and one 
Republican. (There were five, but another Republican’s term expired as of 
August 2010.) These four members have had to go through every one of 
these cases and decide how to handle them. A quick review of the NLRB 
decisions since New Process Steel has shown that the current NLRB has been 
appointing three members to each case, and in every case I have reviewed 
to date, they are reissuing the same decision the prior two-member panel 
issued. 
 
The interesting aspect to New Process Steel is that the Supreme Court 5–4 
split was not on ideological lines. Retired Justice Stevens wrote the majority 
opinion that said a two-member panel didn’t have the power to issue 
decisions. In the dissent, Justice Kennedy, who tends to vote with the 
conservative block, made a practical argument that the NLRB had a proper 
delegation because two members do constitute a quorum, even if the third 
member does not exist. Justice Kennedy argued that invalidating the panel’s 
decisions would only result in spending more money and time to go back 
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and fix what did not have to be fixed. He makes the argument that this 
result was not what Congress had intended. Basically, two people had 
enough authority to issue decisions so as long as they agreed. 
 
When the steel company brought this case, they may not have realized the 
practical implications. However, the result has been that the current panel 
that is controlled by Democrats and is decidedly more pro-labor than the 
Bush NLRB board is reopening a number of decisions, and the NLRB 
decisions made it clear that the current board is more likely to decide in 
favor of labor and against employers. While this has not yet occurred, there 
are still quite a few invalidated decisions pending that could result in not 
just the mere adoption of the prior decision, but an amended decision that 
is even more pro-labor than what the previous panel originally decided. In 
reality, this case could have the reverse effect of what the appealing parties 
had hoped. 
 
Interesting Employment Cases Pending in the Supreme Court 
 
In 2009, the Supreme Court expanded upon what can be deemed 
“retaliatory conduct.” Crawford v. Metropolitan Government of Nashville and 
Davidson County, Tenn., 129 S.Ct. 846 (2009). Crawford was a unanimous 
decision in which the Supreme Court decided that a cause of action under 
Title VII of the Civil Rights Act’s anti-retaliation provision’s protection 
extends to an employee who speaks out about discrimination not on her 
own initiative, but in answering questions during an employer’s internal 
investigation. Id. at 850-851. The court held that since the word “oppose” 
in the provision is undefined by statute, it carries its ordinary dictionary 
meaning of resisting or contending against, and may pertain to a person 
who takes no action, including answering another person’s questions. Id. 
“Nothing in the statute requires a freakish rule protecting an employee who 
reports discrimination on her own initiative but not one who reports the 
same discrimination in the same words when asked a question.” Id.  
 
Along those lines, the Supreme Court decided to hear the case of Kasten v. 
St. Gobin Performance Plastics Corp. (09-834). Oral argument took place on 
October 13, 2010, and a decision will be issued in 2011. The issue the 
Supreme Court is addressing is whether an oral complaint is protected 
conduct under the Fair Labor Standards Act’s anti-retaliation provisions. 
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Given this court’s unanimous 2009 decision in Crawford v. Metropolitan, it is 
reasonable to assume the Supreme Court will probably find that an oral 
complaint is, in fact, protected conduct and can be the basis for an anti-
retaliation claim. Most employers and employment attorneys are anxious to 
see if the Supreme Court further expands the definition of protected 
conduct for purposes of an anti-retaliation complaint and finds that “filing” 
a complaint also includes an oral statement. Will the Supreme Court again 
look to the plain meaning of the word “filing” as it did in the Crawford case? 
Given the outcome of Crawford, that is a fair assumption. However, could 
the Supreme Court be using this case to retract what constitutes anti-
retaliation and clarify its holding? Employers, employees, and employment 
attorneys are all watching those questions closely.  
 
Another interesting employment case that has been recently argued before 
the Supreme Court is Staub v. Procter Hospital, 131 S.Ct. 497 (U.S. 2010). 
Staub sued his employer, claiming he was terminated in violation of the 
Uniformed Services Employment and Reemployment Rights Act. Staub 
prevailed after a jury trial. At trial, the jury was presented testimony of 
discrimination toward him not from the employer representatives that 
decided to terminate him, but from other company officials who caused or 
influenced the decision to discharge Staub. The Supreme Court took this 
case to decide the issue of whether an employer can be held liable for 
discrimination based on the unlawful intent of officials who caused or 
influenced but did not make the ultimate employment decision.  
 
The Supreme Court will be issuing a holding that could set a standard to 
determine when an employer can be held liable for discriminatory behavior 
of an employer’s representative who is not an ultimate employment 
decision-maker. Is it enough to hold an employer liable because an official 
who had influence on the ultimate employment decision showed 
discriminatory conduct toward the employee affected by the decision? 
Typically, an employer can only be held liable based on the conduct of 
individuals who made the ultimate employment decision. There is a conflict 
in the law and no clear standard that accounts for the influence others 
could have over that employment decision as to liability. This is an 
important area in employment law, because the decision in Kasten v. Saint-
Gobain may result in an increase or decrease in the filing of negative 
employment action cases depending on the holding of the Supreme Court. 
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Will the Supreme Court adopt a standard to be used to assist employees to 
assert a claim if they can show a non-decision-maker’s negative conduct 
influenced the adverse employment decision? The answer to that question 
and the holding of the Supreme Court could have a profound effect on the 
basis and number of future employment cases brought based on a 
perceived improper adverse employment action.  
 
Upcoming Potential Labor Law Trends 
 
With midterm elections completed and the House of Representative now in 
Republican control and the Senate’s Democrat majority substantially less, I 
believe you are not going to see labor organizations attempting to pass pro-
union legislation on a national level. In 2009 and early 2010, there was an 
effort to pass legislation that makes it easier for labor organizations to 
organize and help unions increase their membership. In 2009, union 
membership fell to about 12.3 percent of the entire population—down 
from 20.1 percent in 1983. In addition, the vast majority of labor unions are 
no longer in the private sector—the most union growth is currently 
happening in the government industry. Since the Democrats no longer have 
control of the House of Representatives, it will be almost impossible for 
labor organizations to pass union-friendly legislation. 
 
Therefore, I believe the focus will shift much more toward the NLRB and 
its upcoming decisions. The NLRB cannot completely overturn the current 
state of the law. However, the NLRB can make rulings on a case-by-case 
basis on broader policies, which could give unions more leverage against 
employers in organizing and enforcement of collective bargaining. For 
example, I believe we are going to see efforts to overturn some Bush-era 
NLRB decisions. One area that is already being explored, and that the 
NLRB has invited briefing on, involves non-employee union access to 
distribute handbills and picket retail locations. In Roundy’s Inc., 356 NLRB 
No. 27 (November 12, 2010), the NLRB has invited briefing on the issue as 
to whether an employer can lawfully prevent non-employee union 
representatives from picketing on its claimed private property. The NLRB 
has asked for legal briefs on this issue and whether this type of restriction 
violates the National Labor Relations Act. The request for briefs asks 
whether the standard announced in Sandusky Mall Co., 329 NLRB 618 
(September 30, 1999), should continue to apply in cases claiming unlawful 
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employer discrimination in non-employee access cases. In Sandusky, the 
NLRB, in a split 3–2 decision, found a violation of the National Labor 
Relations Act when union representatives were prohibited from hand-
billing after allowing charitable, civic, and other groups to solicit. Likewise, 
the invitation discusses an interest in the standard set forth in Register-Guard, 
351 NLRB 1110 (December 16, 2007), where a split NLRB held that an 
employer can prohibit its employees from using the employer’s e-mail 
system for union organizing activities. The Obama administration has made 
it clear that this is a decision it hopes will be overturned by the current 
NLRB board, which currently has three Democrats and one Republican.  
 
Other areas employers should watch as to NLRB decisions could involve 
decisions that create standards that support facilitating union recollection. 
One such practice is called “salting,” where a union will try—covertly—to 
put a union member into a particular position at a company. If the 
company does not hire the union member, or if they terminate the person, 
this union member will file an unfair labor practice claim, which can cost a 
lot of money to defend. Employers should watch to see if the current 
NLRB action encourages an increase of this practice. Another area to watch 
as to NLRB decisions or administrative rules should be rules involving 
expanding the circumstances in which unfair labor practice complaints can 
be brought by non-union employees. Overall, on a case-by-case basis, this 
NLRB panel, given the statements made by the Obama administration and 
dissents issued by current chairperson Wilma Lieberman during the Bush 
administration, is likely to issue decisions that will assist labor organizations 
to organize and effectively picket employers. There is little discussion in the 
mainstream media about this. However, for employers and employees alike, 
the NLRB decisions could result in a more pro-union landscape in the area 
of labor and employment law. The NLRB is something that should be 
watched for the next couple of years.  
 
Advice to Clients and Employment Attorneys 
 
My advice to my clients is usually the same. I tell them they need to have an 
open and up-front employment policy. It should be clear and unambiguous, 
and people need to be trained and re-trained on its particulars. Just because 
you went through your expectations and your handbook with a new 
employee five years ago does not mean you have fulfilled your 



Inside the Minds – Published by Aspatore Books 
 

20 

responsibility. Supervisors need to continuously let people know what the 
policies and expectations are. Also, enforcement is a two-way street. 
Employees expect an employer to act and abide by its own policies and 
consistently apply those policies—whether it is clocking in and out at a 
certain time, enforcement of a non-solicitation policy during work hours, or 
making sure harassment and discrimination are not permitted. There needs 
to be complete clarity from top to bottom about what the expectations are. 
If you have an open policy—a policy where you encourage people to ask 
questions or talk with their supervisor, where supervisors know their 
subordinates’ names and how to pronounce them correctly, where policies 
are not hidden—an employer will face a lot fewer employment claims. You 
need to create an atmosphere where the employees want to be. 
 
The best employers are ranked every year, and consistently the top ones 
have open policies and the expectations are understood up and down the 
chains of command. Everyone understands what the expectations are, the 
policy about the use of PDAs for non-work-related things, and the 
procedure if you feel you are being discriminated against or if you feel you 
have to be accommodated. These clear and well-communicated 
employment policies spell out procedures, people, and steps, and indicate 
that the employer will actually investigate complaints. If you have good 
leaders and good supervisors, you are less likely to be sued. I always 
encourage my clients to evaluate who their supervisors and leaders are, and 
if they have supervisors and leaders who aren’t fulfilling the expectations, 
they need to either retrain them or find different leaders and supervisors. 
When people feel like they are disconnected from their employers, 
dissension happens. That is when an employer is most susceptible to 
employment claims. These practices may be hard, but they are what make a 
great employer. 
 
Labor and employment is a great area of the law because it is all about 
people. I would advise potential employment lawyers that they need to 
enjoy being around people and interacting with people. They need to enjoy 
getting to know different kinds of people. If they don’t like being around 
people, they probably need to pick a different area of practice. What makes 
great employers and employees is the nature of the people, whether they are 
from Kenya, Nigeria, Canada, the United States, Mexico, or Serbia. America 
was established to allow people of different races, religions, and national 
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origins to feel welcome. The wonderful thing about employment law is that 
people of different backgrounds are able to work together toward a 
common goal. Employment lawyers are very people-oriented attorneys. If 
you don’t want to get into the different nuances that make people stronger, 
you should probably find a different area of work.  
 
Key Takeaways 
 

• You have to not only look at the initial supposed underlying 
disparate impact an action could have, but you also have to watch 
for claims of disparate impact every time you apply that condition, 
especially if you are a public employer. 

• The Supreme Court basically admitted that, because technology is 
advancing so fast, they don’t know what reasonable expectations of 
privacy may exist in this ever-changing electronic age. 

• There needs to be complete clarity from top to bottom about what 
the expectations are in a workplace. If you have an open policy, 
you are going to have a lot fewer claims against you. 

• The actions of the NLRB could have a profound effect on the 
landscape of labor law and whether unions become more relevant 
in the private employer arena.  

• Potential employment lawyers need to enjoy being around people 
and interacting with people. They need to enjoy getting to know 
different kinds of people. 
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