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Liability of Schools and School Bus Operators in Lawsuits Brought by Students - NY 

 
Generally schools and school bus operators are under a duty to adequately supervise the students in their charge and they will be held liable 
for foreseeable injuries proximately related to the absence of adequate supervision. The New York courts have set out guidelines and 
conditions that must be met in order to hold a school district or school bus operator liable. The following outlines the law and should be 
useful as a rudimentary tool in assessing a case and whether it is a candidate for a summary judgment motion.  
 
(A) General Overview 
 
“A teacher owes it to his or her charges to exercise such care of them as a parent of ordinary prudence would observe in comparable 
circumstances; duty owed derives from simple fact that the school, in assuming physical custody and control over students, effectively 
takes place of parents and guardians.” Hoose v. Drumm, 281 N.Y. 54, 57-58, 22 N.E.2d 233 (1939). Duty in these matters is based on the 
premise that when a school assumes physical custody and control over students, it takes the responsibility of a parent or guardian. Pratt v. 
Robinson, 39 N.Y.2d 554, 560, 384 N.Y.S.2d 749, 349 N.E.2d 849 (1976). Please note that a “bus driver such as a Laidlaw owes the very 
same duty to the students entrusted in its care and custody.” Thomas v. Board of Education of the Kingston City Consolidated School 
District, 291 A.D.2d 710, 738 N.Y.S.2d 436, (3d Dept. 2002). 
 
Therefore, the school can be liable for any injuries incurred as a result of negligent supervision. Miranda v. City of New York, 614 N.Y.S.2d 
372, 84 N.Y.2d 44, 637 N.E.2d 263, 92 Ed. Law Rep.957 (1994). A high school student brought suit against the Bronx County Board of 
Education after sustaining serious injuries as a result of an attack by another student. The attack occurred in the hallway of the school 
where school security officers were sometimes present. The plaintiff was struck with a hammer and stabbed in the wrist, and at the time of 
the incident, there was no security officer present. The defendant’s failure to comply with the requirements of its security detail was a 
determining factor that weighed against the school and the Court of Appeals found the school liable for negligent supervision.  
 
Furthermore, there was a presumption of liability in Miranda because the school was on notice of the aggressor’s violent propensity. In 
fact, the plaintiff had reported a death threat made in a prior confrontation to a teacher who failed to notify the proper authorities. The Court 
noted the duty to provide adequate supervision was breached in this case due to the fact that the school authorities had specific knowledge 
or notice that the child had a tendency to engage in violent conduct. Therefore, the school could be held accountable for the actions of the 
student in question because it could have been reasonably anticipated that the student aggressor had a violent propensity. 
 
(B) Control and Supervision 
 
A negligence claim against school authorities will be unsuccessful if the plaintiff cannot demonstrate that the injured child was within the 
custody and control of the school at the time the injury occurred. 
 
1. Jermaine Winter v. Board of Education of the City of New York, 270 A.D.2d 343, 704 N.Y.S.2d 142. (2d Dept. 2000). The infant 
plaintiff was injured when a fellow student slashed him with a razor in a dispute that arose just outside the school building after school was 
dismissed. The court found that the students were not in the control and custody of the school authorities at the time the injuries were 
incurred. The plaintiff failed in this case to establish that defendant breached its duty of care owed to students. Furthermore, there was 
insufficient evidence to show that the breach was a proximate cause of the plaintiff’s injuries. Absent proof that a duty of care was owed or 
that the defendant breached the duty, the claim was unsuccessful. As a result the defendant was granted a motion to dismiss. 
 
(C) Knowledge/Notice  
 
A plaintiff must demonstrate that the school or school bus operator had specific knowledge or notice of the dangerous conduct which 
caused the injury in order to show that a school or bus operator has breached its duty to provide adequate supervision as a result of injuries 
caused by the act of a fellow student. Conduct is only foreseeable if the school or bus operator had actual or constructive notice of prior 
similar conduct. School personnel will not be responsible for spontaneous acts that occur amongst students. Therefore, impulsive and 
unanticipated acts will not give rise to liability for negligence. Absent proof of prior conduct, a plaintiff should not be able to recover 
damages for injuries incurred by unexpected conduct and the defendant will likely succeed in a motion for summary judgment.  
 
1. Johnsen v. Carmel Central School District, 277 A.D.2d 354, 716 N.Y.S.2d 403 (2d Dept. 2000). School authorities are not expected to 
provide “round the clock” supervision of high school students. Absent proof of prior conduct, a negligence claim against a school district 
will fail.  
 



2. Cranston v. Nyack Public Schools, 303 A.D.2d 441, 756 N.Y.S.2d 610, (2d Dept. 2003). The defendant made out a prima facie case 
proving entitlement to summary judgment because the level of supervision provided by the school was the same a parent would have 
provided.  
 
3. Sanzo v. Solvay Union Free School District, 750 N.Y.S.2d 252, 253, 299 A.D.2d 878 (4th Dept. 2002). The school district met its burden 
by establishing that no amount of supervision could have prevented the injury-causing act. There was no support for the contention that 
either student had previously engaged in “violent or threatening behavior that would or should have forewarned the school district of the 
assault.” The school was therefore not found liable for lack of supervision because it was not on notice of any prior threatening or violent 
conduct. 
 
4. Rabadi v. County of Westchester, 160 A.D.2d 858; 554 N.Y.S.2d 291 (2d Dept. 1990). The defendant county and public bus company 
was not found liable for the sudden unanticipated act of a fellow high school student punching the plaintiff while the bus was in transit as 
the bus driver was not on notice of the disorderly conduct of the assailant at the time of the instant incident.  
 
What Constitutes a Foreseeable Injury? 
 
School districts will be held liable for foreseeable injuries. Schools cannot however be held responsible for careless activities of students in 
many instances as schools will not be able to continuously supervise all actions that occur on school property or areas within the bounds of 
their supervision.  
 
Further, a breach of the school’s or bus operator’s duty of supervision over students must be the proximate cause of the injury sustained in 
order for the defendant to be liable for damages. The test to be applied is whether under all circumstances, the chain of events that followed 
the negligent act or omission was a normal or foreseeable consequence of situation created by the school’s negligence. 
 
1. Malik v. Greater Johnstown Enlarged School District and Daniel O’Donnell, 248 A.D.2d 774, 669 N.Y.S.2d 729, (3d Dept.1998). In 
this action, students walked unsupervised in a school hallway during a lunch period, when the defendant aggressor threw a metal fragment 
in the direction of the plaintiff and struck him in the eye. The Court of Appeals concluded that the school was not on notice of the 
defendant’s aggressive behavior in this instance. Although there had been past instances of disruptive behavior on the aggressor’s part, the 
court held that these were too remote and insufficiently similar to place the school authority on notice in this matter. Moreover, the 
spontaneous nature of O’Donnell’s act was not foreseeable and therefore no measures could have been taken to prevent the behavior.  
 
It is important to note that this case emphasized that it is a matter of speculation whether a hall monitor’s presence or a teacher patrolling 
the hallways would have prevented such an impulsive action. “When an injury results from the act of an intervening third party which, 
under the circumstances, could hardly have been anticipated in the reasonable exercise of the school's legal duty to the child, there can be 
no liability on the part of the school.” (See Hauser v. North Rockland Central School District, 166 A.D.2d 553, 554, 560 N.Y.S.2d 835 (2d 
Dept. 1990).  
 
(D) Supervision of Athletic Events 
 
School authorities also owe a duty of care to students when participating in recreational activities on school grounds. 
 
1. Brown v. Board of Education of the Glen Cove Public Schools, 267 A.D.2d 267, 700 N.Y.S.2d 58 (2d Dept. 1999). The infant plaintiff 
was injured following a softball game between the defendant high school and another high school, when an opposing team player attacked 
her. In determining whether there was a breach of the duty of care, the same principle applies that the acts could be reasonably anticipated. 
Under these circumstances, there was no constructive knowledge of the attacker’s dangerous behavior. Therefore it could not be reasonably 
foreseen that an attack was possible and the action was dismissed. 
 
2. Hanley v. Hornbeck, 127 A.D.2d 905, 512 N.Y.S.2d 262 (3d Dept. 1987). The plaintiff was injured from an altercation with a fellow 
student while playing a game of wiffle-ball. The plaintiff alleged that the school district’s gym teacher was negligent in the discharge of his 
duties as the school’s agent in his supervision of the students. The issue was whether the school breached its duty by reason of the negligent 
manner in which the gym teacher reacted to the incident in question. The court found that the school did not have notice of the aggressor’s 
propensity for violence. Further, it was found that the gym teacher adequately supervised the situation and attempted to separate the 
students once he became aware of the dispute between the two parties.  
 
(E) Voluntary Participation and Assumption of Risk 
 
The courts have emphasized that school districts will have no liability for injuries in cases where the plaintiff voluntarily participates in the 
dangerous activity. It was found in Morgan v. State, 90 N.Y.2d 471, 484, 662 N.Y.S.2d 421, 685 N.E.2d 202, (1997) that voluntary 
participants in recreational activities “consent to those commonly appreciated risks which are inherent in and arise out of the nature of the 
sport and generally flow from such participation.” A participant is assumed to have consented to those injury-causing events “which are 
known, apparent, or reasonably foreseeable consequences of participation.” Turcotte v. Fell, 68 N.Y.2d 432, 439; 520 N.Y.S.2d 49; 502 
N.E.2d 964 (1989). 



 
Similarly, where a plaintiff is a voluntary participant in an assault on school grounds or on a school bus, he is precluded from bringing a 
personal injury action against the school, “so long as he or she is aware of the potential for injury of the mechanism from which the injury 
results.” Maddox v. City of New York, 66 N.Y.2d 270, 278, 496 N.Y.S.2d 726, 487 N.E.2d 553 (1985). Liability for injury caused by a fight 
“cannot be predicated upon supervisory negligence if the plaintiff voluntarily enters into the fight.” De Munda v. Niagara Wheatfield 
Board of Education, 213 A.D.2d 975, 976; 625 N.Y.S.2d 764; (4th Dept. 1995). 
 
1. Williams v. Board of Education of the City School District of the City of Mount Vernon, 277 A.D.2d 373, 717 N.Y.S.2d 190 (2d Dept. 
2000). The plaintiff was injured when he put his arm through a window while attempting to hit another student during a fight in the boy’s 
restroom. It was determined that liability cannot be predicated on negligent supervision if the plaintiff was a voluntary participant in the 
fight.  
 
2. Convey v. City of Rye School District, 271 A.D. 2d 154, 710 N.Y.S.2d 641, (2d Dept. 2000). The plaintiff brought an action against 
another student, who sustained injuries when good-natured horseplay (throwing pine cones) became dangerous. The plaintiff also sued the 
school for failing to supervise the students while engaging in hazardous activity on school property.  
 

a. It was held in this matter that the plaintiff did not voluntarily assume the risk from which the injuries arose. The court 
concluded that a participant does not assume the risk of another participant’s negligent play which ultimately enhances or 
increases the risk. (See, Martin v. Luther, 227 A.D.2d 859, 642 N.Y.S.2d 728). The activity of throwing pine cones at each other 
did not encompass the risk of being hit in the eye with a stick. Therefore, the defendant student aggressor deviated from the frolic 
game playing and unreasonably increased the risk by throwing the stick at the plaintiff. 
 
b. As previously stated, in assessing whether the defendant school has violated a duty of care in a matter such as this, it must be 
established that the school had constructive notice of the dangerous conduct and whether the lack of supervision was a proximate 
cause of the plaintiff’s injury. It was deduced that the school lacked the constructive notice required because neither student had a 
prior history of disciplinary problems and there had been no previous altercations between them. Thus, there was no evidence 
that the school was negligent nor was the lack of supervision the proximate cause of the plaintiff’s injuries.  

 
(F) Sexual Assault Cases 
 
1. Garcia v. City of New York and the City Board of Education, 222 A.D.2d 192, 646 N.Y.S.2d 508 (1st Dept. 1996). The issue presented 
in this case is whether the school is liable for the sexual assault of a kindergarten student by a third party after he was sent to the bathroom 
alone and unsupervised. The court concluded that the school, acting in loco parentis, did not act with ordinary prudence by allowing the 
five-year-old student to proceed to the bathroom alone. The court did indicate that the school cannot be liable for the acts of all third 
parties, however, in this case, the teacher breached her duty of care by not accompanying the child. Therefore, the court held that it was 
reasonably foreseeable that an unaccompanied five-year-old child might be subject to the acts of third persons or older students.  
 
2. Logan v. City of New York, 148 A.D. 2d 167, 172, 543 N.Y.S. 2d 661 (1st Dept. 1989). The court held, as a matter of law, the school was 
liable for the rape of a 12-year-old student that occurred in a school stairway after he was sent alone two floors above without any 
supervision. The court concluded that the teacher’s actions were not that of a reasonably prudent parent, and further, the teacher deviated 
from the school’s security measures by allowing the child to wander the halls unescorted. It was the school’s policy that children should not 
walk the halls alone and unsupervised. The court noted that when a school has such security measures, it school should be aware that a 
child could possibly be at risk of attack if left unsupervised. 
 
(G) School Bus Operators 
 
A bus operator owes the “same duty of care to students entrusted to its care and custody” as school authorities. Pratt v. Robinson, 39 
N.Y.2d 554, 560, 384 N.Y.S.2d 749, 349 N.E.2d 849 (1976). Drivers are only held responsible for the reasonable behavior of pupils while 
in transit and this duty does not begin until the student enters the bus. See, Harker v. Rochester City School District, 241 A.D.2d 937, 938, 
661 N.Y.S.2d 332 (4th Dept. 1997).  
 
School bus operators have a duty to supervise the students, promptly intervene and break up students who are fighting. 
 
1. Robert Thomas v. Board of Education of the Kingston City Consolidated School District, 291 A.D.2d 710, 738 N.Y.S.2d 436, (3d Dept. 
2002). This action involves an assault that occurred during dismissal while the school bus was parked in the school bus turnaround. The 
plaintiff sustained life threatening injuries and the issue was whether the school failed to provide sufficient supervision and security in 
order to prevent the attack and promptly intervene once the attack commenced. It was found that before the bus driver became aware of the 
altercation, the school was not on notice of the altercation. It was found that the school had no liability as the school did not deviate from its 
security policy nor was it on notice of the altercation. 
 
The Appellate Division did find that a question of fact existed as to whether the bus driver was in a position to intercede and prevent some 
or all of the student’s injuries and the school bus operator’s summary judgment motion was denied despite that the bus company did not 



have notice of the aggressor’s violent behavior. Please note however that that the bus parked at the time of the incident and the Court found 
it questionable that the bus driver testified he was unable to make it to the back of the bus and intervene and stop the fight which lasted 
approximately five minutes. Further, the Court found many discrepancies between the bus driver’s testimony and the various students on 
the bus who witnessed the incident.  
 
2. Rabadi v. County of Westchester, 160 A.D.2d 858; 554 N.Y.S.2d 291 (2d Dept. 1990). The infant plaintiff was punched by a fellow 
student on a public bus on the way to his high school and sustained a broken nose as a result. Plaintiffs claimed that respondents were 
negligent in that they failed to prevent the assault upon the infant plaintiff because they were allegedly aware of the assailant’s propensity 
for violence and disruption aboard the bus and therefore a special duty of care existed with respect to the infant plaintiff. The court stated 
that even assuming that a special relationship existed between respondents and the infant plaintiff, that relationship merely established the 
existence of a duty of reasonable care which plaintiffs were required to show was violated and plaintiffs failed to show any lack of 
reasonable care on the part of respondents. Even though the bus company was on notice given that the assailant was disruptive on the bus at 
some previous time, the court found that it did not warrant any finding that respondents were on notice of the disorderly conduct at the time 
of the instant incident. The alleged failure of the bus driver while operating the bus to anticipate the sudden assault upon the infant plaintiff 
was not held to constitute negligence and the respondents’ summary judgment motion was affirmed.  
 
3. Jane Doe v. Board of Education of Morris Central School, 780 N.Y.S.2d 198, 9 A.D.3d 588 (3d Dept. 2004). Parents of a first-grade 
student brought an action against the board of education and the bus driver and alleged negligent supervision in connection with the 
student’s sexual abuse by a sixth grade student while the school bus was in transit, and in a school bathroom. The Court found that given 
prior inappropriate touching, the defendants should have been on constructive notice of the potentially harmful situation. The plaintiff 
successfully demonstrated that the acts of the fellow student should have been reasonably anticipated. 
 
4. Norton v. Canandaigua City Sch. Dist., 208 A.D.2d 282, 624 N.Y.S.2d 695 (4th Dept.), appeal denied, 85 N.Y.2d 812, 631 N.Y.S.2d 
289, 655 N.E.2d 402 (1995). Plaintiffs brought an action against the school district and the school bus operator to recover damages for 
injuries sustained when the child was struck by a car as she was crossing the street to get to her bus stop. The court found that both the 
school and bus operator had no liability because they did not have a duty to control the student’s actions prior to her entering the school 
bus, when the student’s duty of care rested solely with herself and her parents.  
 
(H) Conclusion 
 
New York courts will generally dismiss a case for negligent supervision against a school district and a school bus operator unless: 
 
1. The student was in the control and custody of the school authority or bus operator at the time the injuries were incurred; and 
2. The defendants had actual or constructive notice of prior similar conduct; and 
3. The defendant’s negligence was a proximate cause of the plaintiff’s injuries; and 
4. The injuries were reasonably foreseeable. 
 
If the plaintiff cannot prove the above with evidence of fact, defendants in the state of New York have been successful in summary 
judgment motions. 
 
This guideline provides the relevant case law regarding the liability of school districts and school bus operators in personal injury actions 
brought by students. Considering the difficulty the plaintiff might encounter proving the school or school bus operator is on notice, we 
recommend vigorously defending these actions with an eye towards the preparation of motions for summary judgment.  
 
For further information or any questions please contact Gregory Katz (gregory.katz@wilsonelser.com) at 212.490.3000. 
 

 
 
This alert is for general guidance only and does not contain definitive legal advice.  
Contact us at alerts@wilsonelser.com. 
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