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March 2008 Vicarious Liability Law Alert 

 
 
 

Automobile leasing companies breathe sigh of relief as Graham v. Dunkley is overturned on appeal 
Plaintiff’s bar waits for other shoe to drop in U.S. Court of Appeals, 11th Circuit 

 

In a significant ruling for the automobile leasing and renting industry, an intermediate appellate court in 
New York has upheld the constitutionality of a federal law that exempts automobile leasing and rental 
companies from state laws imposing vicarious liability on automobile owners.  At the same time, the 
U.S. Court of Appeals, 11th Circuit, is considering a similar case.  Thus, for the moment, the tide of 
judicial opinion appears to have shifted clearly in favor of those who support relieving the leasing and 
rental industry from the burdens of state vicarious liability laws. 

Background 

In August 2005 the president of the United States signed into law a massive federal highway spending 
bill that contained an amendment preempting all state laws imposing vicarious liability on motor vehicle 
owners, as long as the owners were companies engaged in the business of leasing or renting 
automobiles.  The new law, commonly referred to in the industry as the “Graves Amendment” (after its 
sponsor, U.S. Rep. Sam Graves of Missouri) was codified as 49 U.S.C. § 30106.  The Graves 
Amendment was aimed primarily at New York, which is the sole remaining state to impose unlimited 
vicarious liability on vehicle owners.  Other states, such as Florida and Connecticut, recognized causes 
of action for vicarious liability based on ownership, but effectively placed caps on such liability.1  The 
Graves Amendment was criticized by various groups, including the New York State Trial Lawyers 
Association and the New York State Bar Association, as usurpation by the federal government of a 
state’s power to control its substantive law of torts.   

In 2006 a state trial judge, Thomas V. Polizzi, ruled the Graves Amendment was unconstitutional.  See, 
Graham v. Dunkley, 13 Misc. 3d 790 (Sup. Ct. Queens Cty. 2006).  That decision received much 
attention at the time and was eventually appealed to the Appellate Division, Second Department, which 
is an intermediate New York State appellate court.   

 

                                                 
1 Connecticut ostensibly eliminated vicarious liability for long-term leases (one year or more) of private passenger vehicles 
and trucks less than 10,000 pounds provided that the lessee maintained insurance with minimum limits of $100,000 per 
person, maximum $300,000 per occurrence.  See, Conn. Gen. Statutes § 14-154a.  Under a somewhat more complex system, 
Florida also required lessees to maintain minimum insurance of $100,000/$300,000.  Only if the lessee did not maintain such 
insurance would the leasing company be vicariously liable, but that liability was capped at $1 million.  See, Fla. Statutes § 
324.021. 
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Justice Polizzi’s Ruling in Graham Overturned 

The Second Department has now reversed Justice Polizzi’s decision and has held the Graves 
Amendment to be constitutional.  See, Graham v. Dunkley, 2008 NY Slip Op. 958 (2d Dep’t 2007).   

In reversing the order of the lower court, the Second Department has sided with the weight of judicial 
authority that the Graves Amendment is a valid exercise of the congressional power to regulate interstate 
commerce.  The Second Department cited five lower court decisions, in which judges had rejected the 
arguments made by Justice Polizzi.  See, Merchants Ins. Group v. Mitsubishi Motor Credit Assn., 2008 
U.S. Dist. LEXIS 4755 (E.D.N.Y. 2007); Dupuis v. Vanguard Car Rental USA, 510 F.Supp.2d 980 
(M.D. Fla. 2007); Seymour v. Penske Truck Leasing Co., Inc., 2007 U.S. Dist. LEXIS 54843 (S.D. Ga. 
2007); Garcia v. Vanguard Car Rental USA, Inc., 510 F.Supp.2d 821 (M.D. Fla. 2007); Iljazi v. Dugre, 
2007 Conn. Super. LEXIS 984 (J.D. Waterbury at Waterbury 2007).   

Other Pending Appeals 

The Second Department is the first appellate court to weigh in on the issue of the Graves Amendment’s 
constitutionality.  However, it will not be the last appellate court to rule on the issue.  In two cases 
decided in U.S. District Court for the Southern District of Florida, Judge K. Michael Moore, ruled that 
Congress exceeded the authority granted to it under the Commerce Clause of the U.S. Constitution when 
it enacted the Graves Amendment.  See, Vanguard Car Rental USA, Inc. v. Drouin, 521 F.Supp.2d 1343 
(S.D. Fla. 2007); Vanguard Car Rental USA, Inc. v. Huchon, 2007 U.S. Dist. LEXIS 76399 (S.D. Fla. 
2007).  Both the Drouin and the Huchon cases are being appealed to the U.S. Court of Appeals for the 
11th Circuit.  A decision should be handed down later this year.   

In ruling the Graves Amendment unconstitutional, both Justice Polizzi (in Graham) and Judge Moore 
(in Drouin and Huchon) reasoned that Congress’ ability to pass laws is limited to those specific powers 
enumerated in the Constitution, and that pursuant to the Tenth Amendment, all powers not enumerated 
are reserved to the states or to the people.  Although Congress’ presumed power to exempt leasing and 
rental companies from state vicarious liability laws is ostensibly promulgated under the Commerce 
Clause of the Constitution (Art. I, § 8, cl. 3), these trial court judges reasoned that the clause’s power 
was limited in its scope and that Congress could only regulate internal state affairs under three 
categories of activity.  First, Congress may regulate the use of the channels of interstate commerce.  
Second, Congress is empowered to regulate and protect the instrumentalities of interstate commerce, or 
persons or things in interstate commerce, even though the threat may only come from intrastate 
activities.  Third, Congress’ commerce authority includes the power to regulate those activities having a 
substantial relation to interstate commerce, i.e., those activities that substantially affect interstate 
commerce.  These three categories were set forth by the U.S. Supreme Court in United States v. Lopez 
(514 U.S. 549 [1995]).  Justice Polizzi and Judge Moore both ruled that the Graves Amendment did not 
fall within any of these three categories. 
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In reversing Judge Polizzi’s decision in Graham, the Second Department found that the Graves 
Amendment qualifies under all three categories set forth by the Supreme Court in Lopez.  In so ruling, 
the court stated, “The Tenth Amendment of the United States Constitution is ‘but a truism that all is 
retained which has not been surrendered’ (United States v. Darby, 312 U.S. 100 [1941]) and ‘does not 
operate as a limitation upon the powers, express or implied, delegated to the national government’ (Case 
v. Bowles, 327 U.S. 92, 102 [1946] quoting Fernandez v. Wiener, 326 U.S. 340, 362 [1945]).”  The 
Second Department’s reliance on Darby, supra; Case, supra; and Fernandez, supra; is significant 
inasmuch as those cases represent a jurisprudential view of the limits of Congress’ Commerce Clause 
power than is currently not in vogue.  For example, in Darby, the Supreme Court held that  

“The power of Congress over interstate commerce ‘is complete in itself, 
may be exercised to its utmost extent, and acknowledges no limitations 
other than are prescribed in the Constitution.’ Gibbons v. Ogden, [22 U.S. 
1, 196 (1824)].  That power can neither be enlarged nor diminished by the 
exercise or non-exercise of state power.  Kentucky Whip & Collar Co. v. 
Illinois Central R. Co. [299 U.S. 334 (1936)].  Congress, following its 
own conception of public policy concerning the restrictions which may 
appropriately be imposed on interstate commerce, is free to exclude from 
the commerce articles whose use in the states for which they are destined 
it may conceive to be injurious to the public health, morals or welfare, 
even though the state has not sought to regulate their use.” 

United States v. Darby, 312 U.S., at 114.  The court in Darby went on to state that the Tenth 
Amendment “merely reserves to the States the powers not delegated to the United States” and that the 
Amendment “adds nothing to the Constitution.”  In the years immediately prior to the Darby case, the 
Supreme Court held a more restricted view of the power of the federal government to regulate intrastate 
activities under the guise the Commerce Clause.  

In the years since the New Deal, the relegation of the Tenth Amendment by the courts to an inferior and 
relatively unimportant position in the Constitution has been controversial among those who advocate for 
limited federal government and retention of state prerogatives.  If the Second Department’s decision in 
Graham is appealed to the New York State Court of Appeals (New York’s highest court), it is possible 
that those legal scholars who support a broader interpretation of the Tenth Amendment and a more 
circumscribed application of Federal Commerce Clause power could lend their support to reversing the 
Second Department’s decision.   

Invitation to the Legislature 

In its decision upholding the Graves Amendment’s constitutionality, the Second Department addressed 
the concerns of those parties who had argued that the federal government had disrupted New York’s 
legislative scheme, which was designed to provide innocent accident victims the ability to recover from 
financially responsible defendants.  The appellate court invited the Legislature to take permissible 
affirmative action.  The court in Graham stated as follows: 
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“Should New York wish to provide protection to innocent victims of 
accidents with leased and rented vehicles, it may require companies to 
lease or rent vehicles only to drivers with insurance, set up a fund, or take 
some other legislative action not barred by the federal statute.  However, 
actions against rental and leasing companies based solely on vicarious 
liability may no longer be maintained.” 

The Graves Amendment expressly provides that it does not prohibit states from imposing financial 
responsibility laws.  Specifically, the act provides as follows:   

(b) Financial responsibility laws.  Nothing in this section supersedes the 
law of any State or political subdivision thereof-- 
   (1) imposing financial responsibility or insurance standards on the owner 
of a motor vehicle for the privilege of registering and operating a motor 
vehicle; or 
   (2) imposing liability on business entities engaged in the trade or 
business of renting or leasing motor vehicles for failure to meet the 
financial responsibility or liability insurance requirements under State law. 
49 U.S.C. § 30106(b).   
 

Currently, most companies engaged in the business of long-term, motor vehicle leasing require a lessee 
to maintain minimum bodily injury liability coverage of $100,000 per person, maximum $300,000 per 
occurrence.  However, New York state only requires minimum coverage of $25,000 per person, 
maximum $50,000 per occurrence.  Legislation has been proposed to require leasing companies to 
ensure that their lessees maintain higher levels of insurance, and some have advocated increasing the 
amount of coverage required for leased vehicles above the self-imposed industry standard.  Such options 
would presumably not be barred by the Graves Amendment, and the Appellate Division’s prodding of 
the Legislature in its opinion in Graham may result in new legislation being proposed.  

Issue of Relation Back Doctrine to be Reviewed by Court of Appeals 

As reported in our September 2007 client advisory, a split has developed between the Second and Fourth 
departments of the New York State Supreme Court, Appellate Division, on the issue of whether a 
plaintiff may amend a complaint to name a leasing company as a defendant if the original complaint was 
filed before the enactment of the Graves Amendment.  The Fourth Department has allowed plaintiffs to 
do this.  See, Leuchner v Cavanaugh, 42 A.D.3d 893 (4th Dep’t 2007).  The Second Department, 
however, had ruled that plaintiffs may not relate a cause of action back to a previously commenced 
complaint.  See, Jones v. Bill, 34 A.D.3d 741 (2d Dep’t 2006).  The Second Department has now 
certified the Jones v. Bill case to the Court of Appeals along with at least one other case that was 
decided on the same grounds.  See, Johnson v. Kling, 2007 N.Y. Slip Op 1505 (2d Dep’t February 19, 
2008).   



 
 0.Alert Mar08  

Jones v. Bill, supra, has been fully briefed and the case will be argued before the Court of Appeals on 
April 23, 2008.  At this juncture, it is unclear how many cases a ruling on this issue will affect.  
However, as a motor vehicle owner’s liability is unlimited under New York’s vicarious liability statute 
(see, Veh. Tr. § 388) the issue will no doubt be important to many leasing and rental companies and 
their insurers.   

Conclusion 

For the moment, the constitutionality of the Graves Amendment would appear to be safely established.  
The weight of judicial opinion currently supports the law’s constitutionality and the tide has apparently 
turned against those who had worked to overturn the law.  However, we would expect that further 
appeals will be taken.  Likewise, we note that although the issue of corporate vicarious liability would 
normally appear not to bring into question the inherent tension between the federal government and the 
rights of the individual states, there are legal, constitutional and historic currents that run deep and could 
influence the judiciary.   

If the New York State Legislature accepts the invitation of the Second Department to expand insurance 
requirements, it is possible that motor vehicle leasing and rental companies will face additional 
economic burdens.  Likewise, if the Court of Appeals reverses the decision of the Second Department in 
Jones v. Bill, we would anticipate that plaintiffs’ attorneys would seek to add leasing and rental 
companies as additional defendants in actions that had already been commenced prior to August 10, 
2005.  We will continue to monitor this area of law and we will continue to advise our clients on these 
issues.   

Senior Associate Joseph A.H. McGovern contributed to this advisory.  If you would like more 
information on this area of law, or our practice in defending against vicarious liability claims, please 
contact John D. Morio (john.morio@wilsonelser.com), Phillip A. Tumbarello 
(phillip.tumbarello@wilsonelser.com), John M. Flannery (john.flannery@wilsonelser.com) or  Joseph 
A.H. McGovern (joseph.mcgovern@wilsonelser.com). 

 
 
This alert is for general guidance only and does not contain definitive legal advice.  
Contact us at alerts@wilsonelser.com. 
© 2008 Wilson Elser Moskowitz Edelman & Dicker LLP. All Rights Reserved. 
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