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When an insurer rescinds a contract of insurance based upon fraud in the application or lack of insurable 

interest, the insurer should not be required to refund premiums except, perhaps, to the extent that the premiums 

paid exceed all of the costs incurred by the insurer in detecting the fraud and obtaining rescission.  Without such 

an offset against the premium refund, the victim of the fraud – the insurer – is not fully restored to its pre-contract 

position as contemplated by equity.   

Although many courts have required tender of full premium refund as a general rule in all cases of 

rescission, such a requirement reflects an oversimplification of the rules of equity, and should not be applied 

where the party against whom rescission is sought is guilty of deceit.  To require full refund of premiums in all 

cases has the abhorrent effect of rewarding insurance fraud by restoring the party at fault, the applicant, to the 

status quo before the policy was issued, but denying that relief to the innocent party, the insurer.  Under this 

approach, there is no pecuniary disincentive to engage in insurance fraud.  If the fraud is detected, all monies paid 

for the insurance will merely be returned in the form of a premium refund.  Juxtaposed against the potential for 

multi-million-dollar pay-outs if undetected, there is in fact a significant incentive to engage in the fraud:  nothing 

ventured, nothing gained.   

Courts of equity long ago recognized the amorality of this “heads I win; tails you lose” result, and refused 

to allow it.  Modern day considerations of public policy, morals and conscience are no different. 

Traditional Equity Jurisprudence Permitted Insurers to Rescind Without Refunding Premiums or at Least 
Offsetting the Costs Incurred 

The English Court of Chancery stood in opposition to strict law, and for that reason was able to 

individualize justice.3  Chancellors exercised their equitable jurisdiction based on principles of public policy.4   

                                                 
1 Presented to The International Claim Association Annual Education Conference, October 4 – 6, 2009. 
2 Rob is a partner and Karen is an associate with Wilson Elser in the Newark, New Jersey office.  www.wilsonelser.com  
3 Leonard J. Emmerglick, A Century of the New Equity, in SELECTED ESSAYS ON EQUITY 53, 54 (Edward D. Re ed., 
1955). 
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Equity was fundamentally based upon the power of the court to do what “reason and conscience” required in the 

particular case.5   Through the exercise of judicial discretion, courts of equity took special cases outside the 

operation of general rules whenever “reason and conscience” required it.6 

Public policy, reason and conscience are all stymied by a requirement that an applicant who commits 

fraud in applying for insurance must be fully restored at the expense of the innocent insurer in the case of a 

rescission for fraud in the application. 

Equity courts had the advantage of concurrent jurisdiction to award remedies available in both courts of 

equity and courts of common law.  Therefore, equity courts had the ability to award pecuniary remedies7 as a 

means of restoring parties to their original positions.8 The benefit of equitable monetary remedies as opposed to 

legal monetary remedies was that equity converted an otherwise general pecuniary judgment into a “personal 

command for the defendant to pay.”9 

Traditional English interpretations of equity carried over in the development of American equity 

jurisprudence.  Equity was understood as 

 …a systematic appeal for relief from a cramped administration of defective laws 
to the disciplined conscience of a competent magistrate, applying to the special 
circumstances of defined and limited classes of civil cases the principles of 
natural justice, controlled as a measure as well by considerations of public 
policy…10 

Simply put, equity offered flexibility of remedies through which courts were empowered to provide a 

variety of solutions based on the unique circumstances of the case to restore both parties to their former 

positions.11  Restitution is an equitable remedy based upon unjust enrichment requiring the return of unjust 

                                                                                                                                                                         
4 WILLIAM F. WALSH, WALSH ON EQUITY § 8 at 42-43 (1930). 
5 WILLIAM F. WALSH, WALSH ON EQUITY § 8 at 42-43 (1930). 
6 Id.  
7 Tracy A. Thomas, Forum: Justice Scalia Reinvents Restitution, 36 LOY. L.A. L.REV. 1063, 1077 (2003). 
8 3 JOHN NORTON POMEROY, EQUITY JURISPRUDENCE 1296 (1881).   
9 Id.; see EMMERGLICK, supra, note 6, at 55 (stating that a judgment of a common-law court creates rights in the plaintiff 
whereas a decree in equity operating in personam imposes duties upon the defendant).  
10 GEORGE L. CLARK, PRINCIPLES OF EQUITY § 33, at 38 (1919). 
11 Tracy A. Thomas, Forum: Justice Scalia Reinvents Restitution, 36 LOY. L.A. L.REV. 1063, 1063-1064 (2003). 



RAISING THE STAKES FOR INSURANCE FRAUD                                                                                                       Page 3 
Wilson Elser Moskowitz Edelman & Dicker LLP 
The International Claim Association Annual Education Conference, October 4 – 6, 2009 
 

 
 2656943.1 

benefits.12  In the case of rescission, the goal of restitution is to restore the injured party to the exact position that 

he was in prior to the transaction the status quo ante.13   

 Through the early years of the twentieth century, American case law embraced these traditional views of 

equity.   Equity was frequently administered as a remedy for fraud.  In his 1903 treatise on equity, Professor 

George Tucker Bispham compared equitable and legal remedies to fraud:  

Fraud, indeed, vitiates transactions at law as well as in equity; but the jurisdiction 
of chancery is superior to that at common law, for two reasons – first, because in 
equity fraud has a more extensive signification that at law; and, secondly, 
because the relief afforded is much more complete.14 

 Courts administering equity in cases of insurance policy rescissions based on fraud in the application in 

the first half of the twentieth century distinguished between misrepresentations innocently made and those made 

with the intent to deceive; holding that one who procured a policy through intentional fraud is not entitled to a 

refund of any premiums.15  These courts recognized that a rule requiring premium refund even where the fraud 

was intentional is inequitable and amoral because it condones and encourages such fraud:   

Upon general principles of law, as well as of sound policy and morality, it may 
be safely laid down as a rule, that if the insured, by deception and false pretences, 
induces others to undertake a risk, which, had the truth been disclosed, they 
would not have taken at all, or would have done so on different terms from those 
agreed upon, thereby securing to the insured a chance to claim an indemnity in 
case of loss, or a return of premium in case of safe arrival; it is such a fraud as 
ought to defeat his right to maintain this action, for the premium.16   

                                                 
12 Id. at 1066.   
13 GEO. TUCKER BISPHAM, PRINCIPLES OF EQUITY: A TREATISE ON THE SYSTEM OF JUSTICE 
ADMINISTERED IN COURTS OF CHANCERY § 29, at 41 (6th Ed. 1903). 
14 Id., § 24, at 35. 
15 See, e.g., Hohenschutz v. Knights of Columbus, 186 S.W.2d 177, 178 (Ark. 1945) (where the court distinguished authorities 
requiring premium refund as involving unintentional misrepresentation in application); Modern Woodmen of Am. v. Int’l 
Trust Co., 136 P. 806, 814-15 (Colo. App. Ct. 1913) (where the court observed that “‘The general doctrine laid down by the 
text-book writers is that an unintentional breach of warranty on the part of the insured does not authorize a retention of the 
amount paid as assessments, if no risk has been run by the insurer; but actual fraud in the inception of the contract on the part 
of the insured forfeits his claim to a return of assessments, notwithstanding the fact that no risk has ever attached.’”) (citing 
Taylor v. Grand Lodge A.O.U.W., 105 N.W. 408 (Minn. 1905)); Nat’l Counsel of Knights and Ladies of Security v. Garber, 
154 N.W. 512, 513 (Minn. 1915) (setting forth the rule that premium must be refunded only in the case of innocent 
misrepresentation, but not in the case of intentional fraud); Bosse v. Knights & Ladies of Sec., 220 S.W. 993, 995 (Mo. Ct. 
App. 1920) (same); McDonald v. Northern Benefit Assoc., 131 P.2d 479 (Mont. 1942) (same); Edward G. Budd Bldg. & 
Loan Ass’n v. Kinsella, 156 A. 577 (Pa. Super. Ct. 1931) (recognizing that there is no right to return of premium on policy 
voided due to voluntary breach or violation of covenants, such as intentional fraud). 
16 Ray v. United States, 121 F.2d 416, 419 (7th Cir. 1941) (citing Schwartz v. U.S. Ins. Co., 21 Fed.Cas. 770, 772 (C.C.Pa. 
1812)); see also Columbian Nat’l Life Ins. Co. v. Mulkey, 91 S.E. 106 (Ga. 1916) (holding no premium refund necessary to 
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If premium refund is assured in all cases of rescission, then one who would commit fraud has everything to gain 

and nothing to lose by doing so.  If the fraud is detected, he has lost nothing because his premium is returned.  If 

his fraud goes undetected, he is rewarded with payment of policy benefits.  The same result applied where the 

policies were fraudulently obtained by one lacking an appropriate insurable interest.17 

Courts also recognized the inequity of a rule that in all cases restores the defrauding party to his/her pre-

contract position, but fails to restore the one defrauded.  Thus, in Elliott v. Knights of Modern Maccabees,18 the 

court recognized that refunding premiums paid for a policy voided due to fraud in the application would be 

inequitable because it would result in the insurer not being restored to its pre-contract position since it used the 

money in connection with costs and other obligations.  Other courts allowed the insurer to keep the premium as 

consideration for the fraud committed upon it in obtaining issuance of the policy.19  In other holdings, parties 

guilty of intentional fraud were thought to lack standing in courts of equity to seek refund of premiums paid as 

part of their unlawful gamble.20 

Early twentieth century courts were flexible in applying these principles.  For instance, in Mincho v. 

Bankers’ Life Ins. Co. 21, the court allowed the insurer to offset damages in the rescission of an insured’s life 

insurance policy where such policy was obtained by fraud.   The insured in Mincho brought suit in equity to have 

his canceled life insurance policy restored.  In its defense, Bankers’ Life alleged that the policy was obtained 

through fraudulent misrepresentation, and as a result of such fraud, Bankers’ Life sustained damages.  

                                                                                                                                                                         
seek rescission of a policy obtained through intentional fraud reasoning that such a rule is an invitation to fraud because of 
the potential reward if the fraud is undetected and lack of any adverse consequences if the fraud is detected). 
17 Where it was shown that the policy was illegal because of lack of insurable interest, insurers were permitted to keep the 
entire premium paid despite voiding the policy.  See, e.g., Endress v. Insurance Co., 1 Ohio Law Abs. 553 (Ohio Ct. App. 
1923); American Mut. Life Ins. Co. v. Mead, 79 N.E. 526, 528 (Ind. Ct. App. 1906) (reasoning that insurer was the more 
innocent of the two parties because it was unaware of the lack of insurable interest at the time of contracting, and therefore 
should be made whole at the expense of the policy owner); Work v. American Mut. Life Ins. Co., 67 N.E. 458 (Ind. Ct. App. 
1903) (holding that one who knowingly obtains policy lacking insurable interest is not entitled to premium refund even if the 
insurer was in pari delicto); Lewis v. Phoenix Mut. Life Ins. Co., 39 Conn. 100, 102 (1872) (where the court allowed an 
insurer to keep the premium as consideration for the responsibility, risk, and inconvenience to which it was exposed by the 
acts of the policy owner). 
18 46 Wash. 320, 326 (1907). 
19 Marling v. Metropolitan Life Ins. Co., 1908 Ohio Misc. LEXIS 46, at *9-10 (Ohio Ct. C.P. 1908). 
20 Hellman v. Nat’l Council of Knights and Ladies of Sec., 200 S.W. 698 (Mo. Ct. App. 1918) (holding that one who has 
“voluntarily parted with his money in an effort to defraud . . .will be held to have no standing in court to prosecute and 
action” to recover that money). 
21 129 A.D. 332 (N.Y. App. Div. 1908). 
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Accordingly, Bankers’ Life sought to have the damages deducted from the premium received.   The court 

recognized that the insurer was not “fully protected by the rescission of the policy” due to the damages it 

sustained as a result of the fraud, including commission paid to agents from whom the insurer could not recover.22   

Therefore, it was held that if an insurer sustains provable damages as a consequence of the fraud inducing it to 

issue the policy, the insurer is “entitled to offset those damages against the premium received and could, in those 

circumstances, effectually rescind the contract as against a suit in equity without restoring the premium in toto.” 23    

Jones v. McGinn24 provides another example where rescission of a contract made through fraud did not 

require the return of all the property.  The case arose out of a contract in which the Joneses, a married couple, 

fraudulently transferred a lease on a furnished apartment to Owens in exchange for her dwelling, two lots of land, 

and promissory notes.  When Owens learned of an existing lien on the property, she brought suit to rescind the 

contract and recover her property.   Owens tendered the property into court and continued to pay the chattel 

mortgage until the decree for rescission was rendered.  Subsequently, the mortgagee foreclosed the chattel 

mortgage and sold the furniture.   The Joneses then filed a writ of mandamus against the trial court to require it to 

enforce the earlier order for rescission by ordering Owens to restore them to their status quo before the contract.  

The court held that equity permits rescission without the return of all the property in a fraud case, where “such a 

return would operate to enhance the completeness of the fraud or abandon the little indemnity that already 

exists.”25      

The Jones court relied on the principle that “equity adapts itself to the circumstances of the case in 

rescission.”26   A similar principle was articulated in Great Eastern Casualty Co. v. Collins,27 in which return of 

premiums to the insured was denied where an insurance policy was rescinded on the basis of fraud after the 

insurer had already paid a claim to the insured.  The court justified the exception to the general rule, explaining 

                                                 
22 Id. at 334.  
23 Id. 
24 70 Ore. 236 (Or. 1914). 
25 Id. at 996. 
26 Id., quoting Bell v. Merrifield, 109 N.Y. 202 (16 N.E. 55, 4 Am. St. Rep. 436).  
27 126 N.E. 86 (Ind. Ct. App. 1920). 
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that the insured’s “fraudulent purpose is so manifest that we cannot permit him to retain the fruits of his 

fraudulent acts.”   

These early decisions clearly support the offset of costs incurred by insurers against premiums returned to 

the insured.  Rescission of the policy without offset of such costs does not fully protect the insurer form fraud or 

restore it to the status quo pre-contract as contemplated by equity.  On the contrary, returning the full premiums 

without taking into consideration the insurer’s loss as a result of the fraudulent misrepresentations would “operate 

to enhance the completeness of the fraud” because the insurer would not be restored to its former position.   

Modern Equity Has Become Rigid and Potentially Less Effective 

In 1905, Roscoe Pound warned of the “decadence of equity.”28  Pound predicted that the development of 

the court system itself would lead to the decline of equity jurisprudence:  “The very thing that made equity a 

system must, in the end, prove fatal to it.  In the very act of becoming a system, it becomes legalized, and in 

becoming merely a competing system of law insures its ultimate downfall.”29   

Similar fears were expressed by Professor George Clark in his 1919 treatise on equity:   

During the past century….the intense interest in the security of legal transactions 
and acquisitions has tended to reduce the discretion in equity cases…to such a 
degree that it has been pointed out that equity has become decadent.  If the 
process of crystallization continues to such an extent that discretion is all but 
eliminated, we can confidently make a prediction, based on past history, that 
there will be another reaction in favor of elasticity against rigidity, especially in 
those fields of the law where facts are so multitudinous and various that 
discretion is indispensable. It is against this over crystallization of equity that 
every lawyer and jurist should fight.30 

 

Pound and Clark proved to be correct in their predictions.  Beginning around the middle of the twentieth 

century, equitable remedies became much less flexible as courts declined to exercise the broad discretion that 

characterized traditional equity jurisprudence.   

                                                 
28 Roscoe Pound, The Decadence of Equity, 5 COLUM. L. REV. 25 (1905). 
29 Id. at 25.   
30 CLARK, supra, note 13, § 15, at 19-20. 
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A more limited definition of equitable remedies is now often seen in modern secondary legal authorities.  

Consequently, less consideration is now given to factors such as fraud with regard to rescission and restitution, 

thus limiting the scope and effectiveness of the remedy.   For instance, Corbin on Contracts defines restitution as 

“the restoration of the injured party to as good a position as was occupied by him before the contract was made, 

without attempting to compensate him for consequential harms.”31 The Restatement of Restitution frequently 

describes restitution in terms of unjust enrichment and only occasionally refers to restitution in terms of the 

plaintiff’s loss.32  Modernly, plaintiff’s loss is often classified as compensatory damages:  

Restitution of the value of what plaintiff lost is simply compensatory damages. 
Used in this sense, ‘restitution’ loses all utility as a means of distinguishing one 
body of law from another.  Restitution must be distinguished from compensation, 
either by its focus on restoration of the loss in kind or by its focus on defendant’s 
gain as the measure of recovery.33  

Under this view, damages resulting from an insurer’s investigation of fraud would be considered 

compensatory damages, available under a breach of contract theory against the insured as opposed to an action for 

rescission of the policy.    Recovery of brokers’ commissions may be available through a separate action based on 

a theory of unjust enrichment.34   

Therefore, some modern cases have held that an insurer who seeks to rescind a policy on the basis of 

misrepresentation in the application must first return to the insured the premiums paid under the policy.35  In 

Prudential Ins. Co. v. Smith, the court pointed out that many cases have considered failure of the insurer to refund 

premiums as a waiver of the fraud.36    However, the court explained that such “waiver” by failure to return 

premiums is more accurately explained as an election implied in law to affirm the transaction, since fraud can still 

                                                 
31 § 1102, at 548 (1964).  
32 Douglas Laycock, Essay:  The Scope and Significance of Restitution, 67 TEX. L. REV. 1277, 1282 (1989); see also  
RESTATEMENT OF RESTITUTION ch. 7 introductory note at 522 (1937). 
33 Id. at 1283 (citing 1 G. PALMER, THE LAW OF RESTITUTION § 1.1, at 1-2 (1978)).  
34 George C. Hall & Sons, Inc. v. Taylor, 1993 Me. LEXIS 225, *3 (Me. July 27, 1993) (In order to recover under a theory of 
unjust enrichment, a plaintiff is required to prove its elements: One, a benefit conferred upon the defendant by the plaintiff; 
two, an appreciation of knowledge by the defendant of the benefit; and three, the acceptance or retention by the defendant of 
the benefit under such circumstances as to make it inequitable for the defendant to retain the benefit without payment of its 
value). 
35  See 6 Couch on Insurance 2d § 34.35, at 892 (1985).  
36 231 Ind. 403, 413 (Ind. 1952). 
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be the basis of the cause of action for damages.37  But such reasoning nonetheless implies that the remedy of 

rescission has been waived. 

The theory of rescission as a disaffirmance of the contract was also analyzed in Akin v. Certain Life 

Underwriters at Lloyd’s London.38    In that case, plaintiff alleged that defendant insurer improperly rescinded her 

homeowner insurance policies and sought damages for the delayed payment and nonpayment of benefits under 

the policies, exposure to unnecessary health risks, mental and emotional distress, and punitive damages.  Since the 

plaintiff sought to retain benefits of the contract, her complaint was deemed an election to affirm the contract; 

thus; it was essentially a claim for breach of contract.39  The Court of Appeals affirmed the trial court’s judgment 

sustaining defendant insurer’s demurrer on the grounds that contract damages were not available in a rescission 

action and plaintiff's claim was barred by the one-year limitations period provided in the contract.  In its analysis, 

the court explained that a party has two options when she has been injured by a breach of contract.  The party may 

treat the contract as rescinded and recover damages resulting from the rescission; or, she may treat the contract as 

repudiated and recover damages for breach of contract.  Essentially, “an action for rescission is based on the 

disaffirmance of the contract and an action for damages is based on its affirmance.”40   In an action for rescission, 

the parties are treated as though the insurance policy never existed.41 

The Akin court recognized, “[i]n the context of an insurance case….an action for rescission only permits 

the aggrieved party to the return of his premiums and whatever else may be required to restore the parties to the 

status quo ante.”42  Here, the court interpreted California statute, pursuant to which consequential damages are 

available for a claim for relief based upon rescission.43   Consequential damages are the type of damages that 

serve to restore the parties to their original positions: “Indeed, the very purpose of rescission is to restore the 

                                                 
37 Id.  
38 140 Cal. App. 4th 291, 298-299 (Cal. App. 2006).  
39 Id. at 297.  
40 Id. at 296.  
41 Akin, 140 Cal. App. 4th at 298.  
42 Akin, 140 Cal. App. 4th at 298-299 (emphasis added).  
43 Civ. Code § 1692. 
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parties to the positions they would have been in had they not entered the contract.”44  Consequential damages are 

to be differentiated from expectational damages, which are based on affirmance of the contract and are available 

under a breach of contract theory.  An expectational interest is the benefit of the bargain that the aggrieved party 

would have received for full performance of the contract.45  

By enacting a statute that makes consequential damages available for a claim for relief based upon 

rescission, the state of California expressly recognized that the modern application of rescission may be 

insufficient to restore the parties to their status quo ante.  However, resorting to statutory measures as a 

supplement to our modern, constricted equity is completely unnecessary.  A return to the traditional, flexible 

application of equity is certainly a simpler and more effective means of achieving justice.  

Full Refund is Not Always Required Even in the Modern Era 

Even in those jurisdictions where premium refund has been strictly required, there are notable exceptions 

to the rule. 46  Some such exceptions are based upon the recognition that the provision for restoration of the status 

quo ante is an equitable provision.47  Current restrictions on equitable remedies are a consequence of trend as 

opposed to majority rule; therefore, courts do retain broad discretion to fashion restitution through consideration 

of factors such as fraud, if they so choose to exercise it.  Modern cases occasionally reference and encourage this 

broad discretion: 

Fashioning or withholding equitable relief, taking into account special 
circumstances like a defendant’s soiled hands, rests uniquely within the 
discretion of the trial court…the broad discretion conferred on the trier 
liberates….allowing it to weigh the equities, evaluate competing wrongs, and 
determine which party, if either, is more deserving of equitable relief.48 
 

Judicial discretion is not an arbitrary thing, and should be exercised according to the enlightened “reason and 

conscience of the time.”49  Where it seems equitable on the particular facts of the case to allow rescission without 

complete or perfect restoration, relief is favored, and courts of law adopting the more liberal rule in equity need 
                                                 
44 Akin, 140 Cal. App. 4th at 298.  
45 Id.  
46 Dreiling v. Home State Life Ins. Co., 213 Kan. 137, 147  (1973) 
47 Cass Bank & Trust Co. v. National Indem. Co., 326 F.2d 308, 313 (8th Cir. Mo. 1964). 
48 Borden v. Paul Revere Life Ins. Co. 935 F.2d 370, 377 (1st Cir. Mass. 1991).  
49 WALSH, supra note 5, § 8, at 44. 
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not adhere to strict construction.50    Although a party seeking to rescind a contract for fraud must restore or tender 

back the benefits received under the contract, or show a sufficient reason for not doing so, the rescinding party is 

not required to return consideration when to do so would be unreasonable or impossible; moreover, the restoration 

required to be made does not require that the other party be placed in the exact situation it was in before the 

contract, only that it be placed substantially in its original position.51  

At least one modern treatise recognizes that a tender of premiums to the beneficiary is required only 

where the beneficiary is entitled to such premiums.52   “Where the policy transaction is a fraud upon the insurer 

there is no obligation on the insurer to return the unearned premiums upon canceling the policy.”53   

In the case of a contract that is void by reason of illegality, the parties are not only denied the right to 

enforce the contract, but are also denied restitution for any benefits they have conferred pursuant to it.54  Thus, 

where there is a lack of insurable interest rendering the policy voidable, the insured and/or policy owner should be 

denied restitution of any premiums paid.  

Another notable exception arises where rescission is subsequent to payment of a claim.  In a fairly recent 

case, Borden v. Paul Revere Life Ins. Co. 55, the First Circuit carved out an exception to the general rule for return 

of premiums where the policy was obtained through misrepresentation.  Here, the insurer paid a claim to the 

insured and subsequently discovered the insured’s fraud in obtaining the policy.  Therefore, the insurer was 

permitted to offset monies paid to the insured in excess of premiums received.  The court, applying Rhode Island 

law, stated that return of the premiums is not a condition precedent to rescission under such circumstances:  “A 

contrary rule – requiring an insurer which has already overpaid a scalawag insured to throw good money after bad 

                                                 
50 27 Williston on Contracts, § 69:51 (4th ed. 2000).  
51 Wender & Roberts, Inc. v. Wender, 238 Ga. App. 355 (1999) (emphasis added).  
52 2 Couch on Insurance  § 32:63 (3rd ed. 2007) (emphasis added).  
53 Id.  
54 Narragansett Indian Tribe v. RIBO, Inc., 686 F. Supp. 48, 51 (D.R.I. 1988) (where a contract is void by reason of its 
violation of a federal statute, the court will neither assist the parties in carrying out their illegal bargain nor will it, ordinarily, 
help restore them to their former positions by returning to them monies paid pursuant to the contract). 
55 935 F.2d 370.  
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in order to set aside a policy obtained by the insured’s deceit – would make no sense.”56  Various jurisdictions 

have allowed the type of offset permitted in Borden following the rescission of insurance policies.57  

Some courts have permitted an offset against premium refund for the cost of the insurance and/or the 

value of the insurance while the policy was in force.  Recovery of the full amount of the premiums after the 

insurer has sustained the risk of the insurance and the insured is “obviously unjust and is so recognized by the 

better authorities.”58  Therefore, an insurer may be entitled to an offset.  For instance, in Albertus v. Icoa Life 

Insurance Company, the insured sought to rescind the policy on the ground of fraud.59   The insurance company 

appealed a decision of the lower court requiring the full return of premiums to the insured.   Noting that a 

condition of restitution is the restoration of the status quo,60 the court permitted the insurer to offset its actual 

costs of carrying the risk while the policies were in force against premiums returned to the insured.61  

Refunding all premiums when the insured seeks rescission overlooks the fact that the insured received 

value during the policy’s existence.62  In Perlman v. Prudential Insurance Company of America63, the court 

rejected the reasoning behind the rule requiring a full return of premiums: “Although this is indeed the majority 

rule, we think it is erroneously in conflict with the principle that the parties to a rescinded agreement are required, 

insofar as possible, to restore the status quo.” 64  Perlman recognized that “the expenses of perpetrating a fraud are 

                                                 
56 Id. at 379. 
57 See, e.g.,  American Standard Ins. Co. v. Durham, 403 N.E.2d 879 (Ind. Ct. App. 1980) (in the rescission of an auto-
insurance policy obtained through misrepresentation on the policy application, a tender of premiums by the insurance 
company was not required where the company had already paid claims under the policy in excess of the premiums paid in); 
Cass Bank, supra note 35 (court considered the “peculiar factual situation” and did not require insurer to refund premiums 
where insurer had previously paid a claim on rescinded policy). 
58 5 Williston on Contracts §§ 1330, at 3737-38, 1460A, at 4085 (1937). 
59 247 Or. 618 (1967). 
60 Id. at 620. 
61 Id. at 621.  
62 Perlman v. Prudential Ins. Co. of Am., 686 So. 2d 1378, 1380 (Fl. Dist. Ct. App. 1997); see also Mutual Reserve Fund Life 
Ass’n v. Ferrenbach, 144 F. 342, 344-345 (8th Cir. 1906) (“there is no more reason for saying that an insured has nothing of 
value until he dies than there is for saying that one is not benefited by a policy of fire insurance unless his house is destroyed 
by fire”); Arad v. Caduceus Self Ins. Fund, Inc., 585 So. 2d 1000 (Fla. Dist. Ct. App. 4th Dist. 1991) (“there are intangibles 
that are afforded one who has life insurance protection…for example, it is much easier to secure credit or a loan if one has a 
life insurance estate”).  
63 Id. 
64 Id.  
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not fair costs, or ones for which the perpetrator should be recompensed by the victim.”65  In this case, the insured 

sought rescission.  Although Perlman did not go so far as to permit offsets for commissions and other 

transactional costs to the insurer, the court adopted a rule permitting offsets for the value of a life insurance policy 

received during existence of the contract.66  Such value of protection of life insurance was described as “the 

money equivalent of chance” and is to be determined by mortality tables.67   

Modern Day Public Policy Warrants a Full Scale Return to Traditional Equity in Cases of Rescission. 

Of course, insurance fraud in all forms is an anathema to law and public policy in all states.  Thus, New 

Jersey’s legislature, for example, has recognized the need “to confront aggressively the problem of insurance 

fraud” by, among other things, facilitating its detection and “requiring the restitution of fraudulently obtained 

insurance benefits,”68 and the New Jersey Supreme Court has declared that “[i]nsurance fraud is a problem of 

massive proportions that currently results in substantial and unnecessary costs to the general public in the form of 

increased rates,” observing that “approximately ten to fifteen percent of all insurance claims involve fraud.”69  

Thus, “insurers should compensate victims to the extent ‘that compensation will not condone and encourage 

intentionally wrongful conduct[,]’” because, among other reasons, if courts “permit a dishonest insured to 

recover, insurers would include the cost of that risk in premiums charged to honest insureds.”70  Thus, courts 

should apply the rules of equity in a fashion designed to provide an incentive to tell the truth, rather than incentive 

to commit fraud.71  Laws that would allow a cheat to walk away from a foiled insurance fraud with all of his 

premium investment and without penalty are contrary to this clear public policy. 

By analogy, insurable interest laws and public policy against wagering contracts also mitigate in favor of 

a return to traditional equity principle concerning premium refund.   The public policy requiring an insurable 

interest can be traced back to pre-Revolutionary British statutory law, which provided that the policyholder must 

                                                 
65 Id. at 1381.  
66 Id.   
67 Id.  
68 N.J.S.A. 17:33A-2 (The New Jersey Insurance Fraud Prevention Act) 
69 Merin v. Maglaki, 126 N.J. 430, 436 (1992). 
70 Paul Revere v. Haas, 137 N.J. 190, 208-209 (1994).  
71 See Palisades Safety & Ins. Ass'n v. Bastien, 175 N.J. 144, 148-149 (2003) (“As we have stated, [t]he right rule of law ... is 
one that provides insureds with an incentive to tell the truth.  It would dilute that incentive to allow an insured to gamble that 
a lie will turn out to be unimportant.  Accordingly, our test for materiality encourages applicants to be honest.”). 
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have an interest that will be damaged before he will be permitted to recover for the loss against which he was 

insured.72  Thus, Pennsylvania, for example, has a strong public policy requiring an insurable interest, under either 

a “legally enforceable interest” theory (under which proof that an interest is not expectancy had to be of such a 

solid nature as to be enforceable in courts of law or equity) or a “factual expectation” theory (under which anyone 

who has an expectation of economic benefit from the preservation of property has an insurable interest).73   New 

York also enforces public policy by requiring an insurable interest.  As the court in Scarola v. Insurance Co. of 

North America74 explained, the vice sought to be avoided by requiring an insurable interest is to prevent the 

insurance policy from becoming a wagering contract. 

In one of the most recent applications of traditional equitable principles informed by modern day law and 

public policy, a California Superior Court judge in San Diego ruled on August 27, 2009 that an insurer properly 

rescinded a $20 million life insurance policy obtained through fraud in connection with a modern-day STOLI75 

scheme despite failure to refund the premiums.76  The court based its ruling regarding the premium refund on four 

points.  First, the court found that the policy owner’s claim for premium refund is barred by the equitable doctrine 

of unclean hands.  Second, the court observed that Cal. Ins. Code § 483(c) precludes a claim for premium refund 

where the policy owner or insured has engaged in “actual fraud.”  Third, the court observed that it is empowered 

by California law to “adjust the equities between the parties,” and found that the egregiousness of the fraud 

warranted denial of refund to avoid condoning a “heads I win, tails you lose situation.”  Finally, the court 

observed the equitable principle that a wrongdoer should not be permitted to take advantage of his own wrong.   

These modern courts have begun to recognize and rectify the injustice of a blanket rule requiring full 

refund of premium to the owners or beneficiaries of a policy obtained through fraud or without insurable interest.  

Not only does public policy universally abhor such a result, it demands that even the attempts be discouraged and 

                                                 
72 Van Cure v. Hartford Fire Ins. Co., 435 Pa. 163, 166 (1969). 
73 Id. at 166-167. 
74 67 Misc. 2d 437 (N.Y. App. Term 1971). 
75 “Stranger-Originated Life Insurance” (STOLI) refers to the growing phenomena of strangers or investors causing life 
insurance to be issued for the sole purpose of selling the policies in the secondary market. 
76 The Lincoln Life and Annuity Co. of N.Y. v. Teren, No. 37-2008-83905 (Cal. Super. Ct., San Diego County, August 27, 
2009). 
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thwarted.  Denying refunds of premiums paid in connection with a fraud scheme helps to accomplish these public 

policy goals. 

Conclusion 

Equity has traditionally afforded courts broad discretion and flexibility in adjusting remedies.  

Historically, courts were empowered by equity to preclude or limit premium refunds in cases of rescission based 

upon actual fraud by the policy owner or insured.  Beginning about the middle of the twentieth century, an 

overemphasis on predictability of results led many courts to forsake equity and mechanically require full premium 

refund in all rescission cases.  However, principles of equity have not changed, and equity would never condone a 

fraud.  Courts can and should apply the rules of equity in a fashion designed to provide an incentive to tell the 

truth, rather than incentive to commit fraud.  There is ample jurisprudence upon which insurers may seek to 

rescind policies without refunding premiums in the case of actual fraud.  Buttressed by the modern-day 

understanding of the evils and adverse impact of insurance fraud upon society, it appears that courts are poised to 

return to traditional equitable principles through which premium refunds are denied altogether or offset by 

insurers’ costs where the insured or policy owner is guilty of actual fraud in the application for the policy or 

lacked insurable interest at its inception. 


