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Geroulo

The management service organization 
(MSO) has been a useful and versatile 
tool for healthcare providers, includ-

ing physicians, for many years. Providers 
use the MSO to provide the management 
and administrative services necessary to run 
medical practices and other healthcare busi-

nesses. Contracting with an MSO 
gives healthcare providers the abil-
ity to have essential services (e.g., 
revenue cycle management, creden-
tialing, staffing, human resources 
management, leasing, managed care 
contracting, etc.) furnished by an 
entity with the expertise and expe-
rience that the healthcare provider 

usually does not have. MSOs frequently con-
tract with multiple providers, and as such, are 
often able to reduce the costs associated with 
these services through simple economies of 
scale. Lastly, contracting with an MSO gives 
healthcare providers the ability to focus the 
majority of their efforts and time on caring 
for patients.

MSOs can be owned and operated by lay 
persons, but it is not unusual for them to be 
owned, at least in part, by physicians or other 

healthcare providers. As a general rule, MSOs 
that provide the types of services described 
above can operate in compliance with the fed-
eral and state Stark and anti-kickback laws, 
even those owned in part or in whole by phy-
sicians, because in most MSO arrangements 
the owner physicians do not “refer” services 
to their own medical practices or to the enti-
ties contracting with the MSOs. However, 
the last several years have seen a tremendous 
growth in physician-owned organizations 
that contract with healthcare entities other 
than medical practices (the contracted entity). 
Sometimes instead of using the term MSO 
to describe the contracting entity, the par-
ticipants refer to it as a physician-owned 
entity (POE).

Non-compliant MSOs
Many of these “sham MSOs” are arguably 
nothing more than a mechanism by which 
the MSO owner-physicians can capture a 
share of revenues derived from their orders 
or referrals to the contracted entity. These 
sham MSOs put all the participants at risk 
for prosecution and/or enforcement activity 
under the federal and/or state anti-kickback 

by Mary Jean Geroulo, MBA, JD

Not all management service 
organizations are created equal

 » Management service organizations (MSOs) are useful tools for management of healthcare entities.

 » Physician-owned MSOs can be structured to comply with the law. 

 » MSO arrangements have also been used to disguise payments for referrals. 

 » Limited service MSOs and percentage fee arrangements are red flags.

 » Excluding federal healthcare payers does not eliminate the risk.

Mary Jean Geroulo (maryjean.geroulo@wilsonelser.com) is a Partner  

in the Dallas office of Wilson Elser.
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laws. The federal Anti-Kickback Statute 
(AKS) states:

Whoever knowingly and willfully offers 
or pays [or solicits or receives] any remu-
neration (including any kickback, bribe, 
or rebate) directly or indirectly, overtly or 
covertly, in cash or in kind to any person 
to induce such person to refer an indi-
vidual to a person for the furnishing or 
arranging for the furnishing of any item or 
service for which payment may be made 
in whole or in part under a Federal health 
care program, or to purchase, lease, order, 
or arrange for or recommend purchasing, 
leasing, or ordering any good, facility, 
service, or item for which payment may be 
made in whole or in part under a Federal 
health care program, shall be guilty of 
a felony.1

In some cases, the federal Stark Law may 
be implicated. Stark prohibits a physician 
from referring a Medicare or Medicaid ben-
eficiary for designated health services (DHS) 
payable under Medicare or Medicaid to an 
entity in which the referring physician (or a 
member of the referring physician’s imme-
diate family) has a financial relationship 
unless an exception applies.2

The following is an example of an 
arrangement that illustrates how these non-
compliant MSOs might be at risk under one 
or more of the above laws. I refer to this as 
the “Pain Cream Arrangement,” but similar 
arrangements can include a wide variety of 
diagnostic and treatment products, includ-
ing toxicology labs, pharmaco-genetic 
testing entities, physical therapy services, 
and other healthcare entities that receive 
their business from physician referrals or 
orders. Pain cream providers are currently 
under investigation by the FBI for participat-
ing in potentially fraudulent practices.3

The participants in the Pain Cream 
Arrangement example include: (1) a com-
pounding pharmacy that provides a pain 
cream that can, according to the proponents 
of these arrangements, substantially reduce 
the use of opiates and/or injections in patients 
with chronic pain; (2) physicians with pain 
management practices; and (3) an MSO 
owned, at least in part, by pain management 
physicians. The MSO contracts with the phar-
macy to provide management and marketing 
services.

Inside the arrangement
The management and marketing services 
provided by the MSO are typically very 
limited and, in many cases the MSO is doing 
nothing more than “marketing” the phar-
macy’s pain cream to the physician-owners 
of the MSO or “facilitating” the processing of 
the prescribing physicians’ prescriptions for 
the pain cream. This so-called processing of 
the prescriptions or orders is often limited to 
tracking how many orders each owner phy-
sician makes for the pain cream product and 
passing the orders on to the pharmacy. The 
pharmacy’s fee to the MSO for these “ser-
vices” is a percent of the revenues generated 
by orders for the pain cream, which is fre-
quently priced at between $3,000 and $5,000 
per order/prescription (there are reports of 
even higher fees). The “management fees” 
are often 40%–60% of the revenues generated 
by sales of the pain cream, so the compensa-
tion back to the MSO can be substantial.

The MSO’s profits are, of course, shared 
with the owner physicians, usually based 
on the ownership interest held by the physi-
cians. However, some of these arrangements 
allow for the distribution of profits based on 
the number of orders for pain cream gen-
erated by each physician. Lastly, to avoid 
implicating the federal AKS, the owner-phy-
sicians only submit orders for pain cream 
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that are payable in cash or by commercial 
health insurance.

Red flags
As noted above, there are many variations of 
these arrangements. However, the “red flag” 
elements of questionable MSOs include one 
or more of the following: (1) MSO ownership 
interests are only offered to physicians who 
have the capability to refer to the healthcare 
entity contracting with the MSO; (2) only lim-
ited (and sometimes unnecessary) services 
are provided by the MSO; (3) compensa-
tion is a percentage-of-revenues payment 
methodology; and (4) governmental payers 
are excluded from the arrangement. Some 
arrangements do provide bona fide administra-
tive services, such as billing and collections 
services, but frequently the fees associated 
with these services are far higher than fees 
charged by MSO arrangements that do not 
involve referrals by owner-physicians to the 
contracted provider/supplier.

The MSO participants attempt to reduce 
the risk associated with the federal AKS 
(and Stark Law, where applicable) by exclud-
ing federal healthcare business from the 
arrangement. This is usually done by secur-
ing agreements from the owner-physicians 
that they will not refer any patients or order 
any services payable to the contracted entity 
under a federal healthcare program. Some 
arrangements permit referrals or orders pay-
able by government healthcare programs, 
but do not include the revenues generated 
by those orders/referrals in the calcula-
tion of the MSO’s fees. This only minimally 
reduces the risk associated with the AKS, 
because the Office of the Inspector General 
has repeatedly stated that even where a pay-
ment arrangement does not include federal 
healthcare dollars, the compensation based 
on non-governmental payor sources may be 
sufficient to induce the owner physicians to 

refer or order services payable by government 
healthcare programs, thereby putting the 
participants at risk for federal anti-kickback 
violations.

Eliminating referrals or orders paid for 
by government healthcare payers from the 
arrangement does not eliminate the risk asso-
ciated with these arrangements. Most states, 
including Texas, have counterparts to the 
federal AKS that apply to fees arising from 
any source, including cash, commercial health 
plan payments, and government health plan 
programs. The Texas counterpart to the fed-
eral AKS states in part: 

“a person commits an offense if the 
person knowingly offers to pay or agrees 
to accept, directly or indirectly, overtly or 
covertly any remuneration, in cash or in 
kind, to or from another for securing or 
soliciting a patient or patronage for or from 
a person licensed, certified, or registered 
by a state health care regulatory agency.”4

Like the federal law, these state laws pro-
hibit the payment, solicitation, or receipt of 
payments of any kind, whether direct or indi-
rect in return for referrals, orders, or to induce 
a healthcare practitioner to make a referral or 
order. Although the Texas law has been infre-
quently enforced, it is punishable by civil fines 
up to $10,000 per day for each offense.5

The proliferation of these arrangements 
is driven, at least in part, by the belief the 
participants’ risk is reduced by carving out 
the federal healthcare payers from the pay-
ment arrangements, the relative lack of state 
enforcement activity, and the ability for 
these relatively small arrangements to oper-
ate inconspicuously or “under the radar” 
by keeping the arrangement limited to a 
small number of physicians and contracted 
entities. Additionally, both the physician-
owners of the MSOs and the contracted 
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entities stand to benefit financially from the 
arrangement. The owner physicians benefit 
by receiving compensation they would not 
otherwise receive for their referrals, and 
the contracted entities (i.e., the labs, phar-
macies, or suppliers) benefit by securing a 
guaranteed flow of referrals or orders from 
the owner-physicians. For those willing 
to accept the consequences if the arrange-
ment is investigated, it can be a “win-win” 
arrangement.

However, despite the low probability 
of having any individual arrangement 
involved in an investigation, the financial 
consequences to the parties if the arrange-
ment is investigated and prosecuted can be 
substantial. As an example of the potential 
financial consequences for a Texas arrange-
ment with a urine toxicology lab, if the fines 
are set at $1,000/day for each violation and 
the 10 physicians each make 10 referrals each 
business day for a year, the civil penalty for 
the MSO would be $26,000,000.

Reducing the risks
So, how can healthcare providers iden-
tify potentially risky MSO arrangements? 
The primary indicators of a suspicious 
arrangement are:

 · Investment in the arrangement is lim-
ited primarily to physicians who can 
refer to the contracted entity;

 · The MSO’s compensation for its services 
is a percent of revenues generated by 
the contracted entity; and

 · The arrangement excludes federal 
healthcare business and does not other-
wise comply with an applicable federal 
AKS safe harbor.

Risk associated with an MSO, even 
one that provides limited management 
services and relies on referrals from the 
owner-physicians, can be substantially 
reduced or even eliminated by structuring 
the arrangement to comply with the AKS 
personal services/management safe harbor. 
This safe harbor requires, in part, that the 
compensation paid to the MSO does not 
vary with the value or volume of services 
provided by the contracted entity. MSO 
arrangements that do not rely on referrals 
or orders from the MSO’s owner-physicians 
to the MSO’s clients and those that struc-
ture the MSO’s compensation arrangement 
to comply with AKS personal services/
management safe harbor are, in compari-
son, much more likely to be appropriate, 
low-risk arrangements.  

1.  42 U.S.C. §1320a-7b
2.  42 U.S.C. §1395nn
3.  Michael Addady: “U.S. Is Probing a Possible Half-Billion Dollar 

Health-Care Fraud” Fortune Magazine, February7, 2016. Available 
at http://for.tn/2aghFwr

4.  See, Tex. Occ. Code §102.001.
5.  Tex. Occ. Code §102.010.
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