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Raising the Stakes Offsetting Costs 
and Fees Incurred 
to Rescind Life 
Insurance Policies

Depending upon the jurisdiction and 
the nature and circumstances of the mis-
representation, it may be appropriate for 
an insurer to keep the premiums, as an 
offset of expenses incurred in connection 
with the fraudulently induced policy, or as 
a matter of equity or public policy. On the 
other hand, there are good reasons to be 
very selective in asserting the right.

This article reviews the legal authority 
supporting an insurer’s claim that it can 
retain premiums, as well as practical con-
siderations for identifying the right case to 
assert the claim.

To require full refund of premiums in all 
cases may actually encourage fraud in the 
applications because it presents a no-lose 
situation for a would-be fraudfeasor. There 
is no disincentive to lie on an application 
where the potential perpetrator is assured 
a full refund of premiums paid if the fraud 
is detected and the policy is rescinded. Pre-
mium refund, therefore, has the abhorrent 
effect of restoring a fraudfeasor to the sta-

tus quo ante while denying restoration to 
the innocent party, the insurer. Juxtaposed 
against the potential for substantial pay-
outs if the fraud goes undetected, there is a 
significant incentive to engage in the fraud.

Many courts have long held, therefore, 
that premium refunding is not always re-
quired to affect rescission of a life insur-
ance policy. But in which circumstances 
should an insurer seek to retain premi-
ums, even while rescinding a contract for 
fraud in the application? During the past 10 
years, courts have allowed insurers to keep 
premiums in cases involving rescissions of 
stranger- originated life insurance policies 
that were issued based on fraudulent infor-
mation in the applications or without insur-
able interests.

Policies fraudulently obtained by itiner-
ant groups, such as Irish Travelers, also are 
candidates for rescission without refunding 
premiums. This would establish the appro-
priate disincentive to those who seek to ob-
tain life insurance policies through fraud.
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There is ample 
jurisprudence upon which 
insurers may seek to 
rescind policies without 
refunding premiums 
in appropriate cases 
of intentional fraud.

It is not always necessary to refund premiums 
when rescinding a life insurance contract based 
upon fraud in the application.
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Traditional Equity Jurisprudence 
Permits Rescission Without 
Refunding Premiums
Restitution is an equitable remedy based 
upon unjust enrichment, requiring the 
return of unjust benefits. Tracy A. Thomas, 
Forum: Justice Scalia Reinvents Restitution, 
36 LOY. L.A. L. REV. 1063, 1066 (2003). In 
the case of rescission, the goal of restitu-
tion is to restore the injured party to his or 
her exact position before the transaction—
the status quo ante. Geo. Tucker Bispham, 
Principles of Equity: A Treatise on the Sys-
tem of Justice Administered in Courts of 
Chancery §29, at 41 (6th ed. 1903).

Through the early years of the twenti-
eth century, American case law embraced 
these traditional views of equity. The deci-
sions distinguished between misrepresen-
tations innocently made, and those made 
with the intent to deceive, holding that one 
who procured a policy through intentional 
fraud is not entitled to a refund of any pre-
miums. See, e.g., Hohenschutz v. Knights of 
Columbus, 186 S.W.2d 177, 178 (Ark. 1945) 
(distinguishing authorities requiring pre-
mium refund as involving unintentional 
misrepresentation in application); Modern 
Woodmen of Am. v. Int’l Trust Co., 136 P. 
806, 814-15 (Colo. App. Ct. 1913) (observ-
ing, “‘The general doctrine laid down by the 
text-book writers is that an unintentional 
breach of warranty on the part of the in-
sured does not authorize a retention of the 
amount paid as assessments, if no risk has 
been run by the insurer; but actual fraud 
in the inception of the contract on the part 
of the insured forfeits his claim to a return 
of assessments, notwithstanding the fact 
that no risk has ever attached.’”) (citing 
Taylor v. Grand Lodge A.O.U.W., 105 N.W. 
408 (Minn. 1905)); Nat’l Counsel of Knights 
and Ladies of Security v. Garber, 154 N.W. 
512, 513 (Minn. 1915) (setting forth the rule 
that premium must be refunded only in 
the case of innocent misrepresentation but 
not in the case of intentional fraud); Bosse 
v. Knights & Ladies of Sec., 220 S.W. 993, 
995 (Mo. Ct. App. 1920) (same); McDon-
ald v. Northern Benefit Assoc., 131 P.2d 479 
(Mont. 1942) (same); Edward G. Budd Bldg. 
& Loan Ass’n v. Kinsella, 156 A. 577 (Pa. 
Super. Ct. 1931) (recognizing that there is 
no right to return of premium on policy 
voided due to voluntary breach or violation 
of covenants, such as intentional fraud).

These courts recognized that a rule 
requiring premiums to be refunded, even 
where the fraud was intentional, was ineq-
uitable and amoral because it condoned 
and encouraged such fraud. Ray v. United 
States, 121 F.2d 416, 419 (7th Cir. 1941) (cit-
ing Schwartz v. U.S. Ins. Co., 21 Fed. Cas. 
770, 772 (C.C. Pa. 1812)); see also Colum-
bian Nat’l Life Ins. Co. v. Mulkey, 91 S.E. 
106 (Ga. 1916) (reasoning that such a rule 
is an invitation to fraud because of the 
potential reward if the fraud is undetected 
and lack of any adverse consequences if the 
fraud is detected).

The same result occurred when the pol-
icies were fraudulently obtained by one 
lacking an appropriate insurable interest. 
See, e.g., Endress v. Ins. Co., 1 Ohio Law 
Abs. 553 (Ohio Ct. App. 1923); Am. Mut. 
Life Ins. Co. v. Mead, 79 N.E. 526, 528 (Ind. 
Ct. App. 1906) (reasoning that the insurer 
was the more innocent of the two parties 
because it was unaware of the lack of insur-
able interest and therefore should be made 
whole at the expense of the policy owner); 
Work v. Am. Mut. Life Ins. Co., 67 N.E. 458 
(Ind. Ct. App. 1903) (holding that one who 
knowingly obtains a policy while lacking 
insurable interest is not entitled to pre-
mium refund, even if the insurer was in 
pari delicto); Lewis v. Phoenix Mut. Life Ins. 
Co., 39 Conn. 100, 102 (Conn. 1872) (allow-
ing the insurer to keep the premium as con-
sideration for the responsibility, risk, and 
inconvenience to which it was exposed by 
the acts of the policy owner).

Courts specifically recognized the ineq-
uity of a rule that in all cases restores the 
defrauding party to his or her pre-con-
tract position but fails to restore the one 
defrauded. Thus, in Elliott v. Knights of 
Modern Maccabees, 46 Wash. 320, 326 
(Wash. 1907), the court recognized that 
refunding premiums paid for a policy that 
was voided due to fraud in the applica-
tion would be inequitable because it would 
result in the insurer not being restored 
to its pre-contract position since it used 
the money in connection with costs and 
other obligations.

Another court allowed the insurer to 
keep the premiums as consideration for 
the fraud committed upon it by the insured 
party in obtaining the policy. Marling v. 
Metropolitan Life Ins. Co., 1908 Ohio Misc. 
Lexis 46, at *9–10 (Ohio Ct. C.P. 1908). 

Still another court reasoned that a party 
guilty of intentional fraud lacks standing 
in courts of equity to seek refund of pre-
miums paid as part of the unlawful gam-
ble. Hellman v. Nat’l Council of Knights and 
Ladies of Sec., 200 S.W. 698 (Mo. Ct. App. 
1918) (holding that one who has “volun-
tarily parted with his money in an effort to 
defraud… will be held to have no standing 
in court to prosecute and action” to recover 
that money).

Early twentieth century courts were flex-
ible in applying these principles. For in-
stance, in Mincho v. Bankers’ Life Ins. Co., 
129 A.D. 332 (N.Y. App. Div. 1908), the court 
allowed the insurer to offset damages in the 
rescission of a life insurance policy. Bank-
ers’ Life alleged that the policy was obtained 
through fraudulent misrepresentation, and 
Bankers’ Life sustained damages as a result. 
The court recognized that Bankers’ Life was 
not “fully protected by the rescission of the 
policy,” due to the damages that it sustained 
as a result of the fraud, including commis-
sions paid to agents from whom the insurer 
could not recover. Id. at 334. Therefore, it 
held that if an insurer sustains provable 
damages as a consequence of the fraud, the 
insurer is “entitled to offset those damages 
against the premium received and could… 
effectually rescind the contract as against 
a suit in equity without restoring the pre-
mium in toto.” Id.

These early decisions clearly support 
offsetting the costs incurred by an insurer 
against premiums returned to the insured. 
Rescission of a policy without offsetting 
such costs does not fully protect an insurer 
from fraud or restore it to the status quo 
ante as contemplated by equity. On the con-
trary, returning the full premiums with-
out taking into consideration the insurer’s 
loss would “operate to enhance the com-
pleteness of the fraud” because the insurer 
would not be restored to its former position.

Full Refund Is Not Always Required, 
Even in the Modern Era
Some modern cases have held that an in-
surer that seeks to rescind a policy on the 
basis of misrepresentation in the applica-
tion must first tender a refund of all premi-
ums paid for the policy to restore the insured 
to his or her status quo ante. See 6 Couch on 
Insurance 2d §34.35, at 892 (1985). Some 
courts have even held that the failure of the 
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insurer to do so constitutes a waiver of the 
fraud. See, e.g., Prudential Ins. Co. v. Smith, 
231 Ind. 403, 413 (Ind. 1952). But rescission 
does not always require a complete resto-
ration to status quo ante; rather, the party 
against whom rescission is asserted need 
only be placed substantially in its original 
position. Wender & Roberts, Inc. v. Wender, 
238 Ga. App. 355 (Ga. Ct. App. 1999) (em-
phasis added).

There are notable exceptions to the res-
toration requirement based upon the rec-
ognition that restoration of the status 
quo ante is an equitable consideration to 
be applied subject to the circumstance 
of any given case. 27 Williston on Con-
tracts, §69:51 (4th ed. 2000); see also Cass 
Bank & Trust Co. v. Nat’l Indem. Co., 326 
F.2d 308, 313 (8th Cir. 1964) (holding that 
the refund of unearned premium is not 
required where the insurer paid a previ-
ous claim prior to discovering the fraud). 
A party seeking to rescind a contract for 
fraud is not required to return consider-
ation when to do so would be unreason-
able, impossible, or there is other sufficient 
reason for not doing so. Wender & Roberts, 
Inc., 238 Ga. App. at 355.

At least one modern treatise recognizes 
that a tender of premiums to the bene-
ficiary is required only when the benefi-
ciary is entitled to such premium. 2 Couch 
on Insurance §32:63 (3rd ed. 2007). When 
“the policy transaction is a fraud upon the 
insurer, there is no obligation to return the 
unearned premiums upon canceling the 
policy.” Id.

Some courts have permitted an offset 
against premium refunds for the cost of the 
insurance, the value of the insurance while 
the policy was in force, or both. Recovery of 
the full amount of the premiums after the in-
surer has sustained the risk of the insurance 
and the insured is “obviously unjust and is 
so recognized by the better authorities.” 5 
Williston on Contracts §§1330, at 3737–38, 
1460A, at 4085 (1937). Therefore, an insurer 
may be entitled to an offset. For instance, in 
Albertus v. Icoa Life Insurance Co., 247 Or. 
618, 621 (Or. 1967), on appeal from a deci-
sion of the lower court, which required the 
full return of premiums to the insured, the 
Oregon Supreme Court permitted the in-
surer to offset its actual costs of carrying the 
risk while the policies were in force against 
premiums returned to the insured.

Several other courts have agreed. Perl-
man v. Prudential Ins. Co. of Am., 686 
So.2d 1378, 1380 (Fla. Dist. Ct. App. 1997); 
see also Mutual Reserve Fund Life Ass’n v. 
Ferrenbach, 144 F. 342, 344–45 (8th Cir. 
1906) (“there is no more reason for saying 
that an insured has nothing of value until 
he dies than there is for saying that one is 
not benefited by a policy of fire insurance 
unless his house is destroyed by fire”); Arad 
v. Caduceus Self Ins. Fund, Inc., 585 So.2d 
1000 (Fla. Dist. Ct. App. 1991) (“there are 
intangibles that are afforded one who has 
life insurance protection… for example, it 
is much easier to secure credit or a loan if 
one has a life insurance estate”).

Accordingly, in Perlman v. Pruden-
tial Insurance Co. of America, 686 So.2d 
at 1378, the court rejected the reasoning 
behind the rule requiring a full return of 
premiums, noting that “[a]lthough this 
is indeed the majority rule, we think it is 
erroneously in conflict with the principle 
that the parties to a rescinded agreement 
are required, insofar as possible, to restore 
the status quo.” Perlman recognized that 
“the expenses of perpetrating a fraud are 
not fair costs, or ones for which the perpe-
trator should be recompensed by the vic-
tim.” Id. at 1381.

Another notable exception arises when 
rescission occurs subsequent to the pay-
ment of a claim. In Borden v. Paul Revere 
Life Ins. Co., 935 F.2d 370 (1st Cir. 1991), 
the court held that the insurer was not 
required to return premiums when it had 
already paid an earlier claim before discov-
ering the fraud. The First Circuit explained: 
“A contrary rule—requiring an insurer 
which has already overpaid a scalawag in-
sured to throw good money after bad in 
order to set aside a policy obtained by the 
insured’s deceit—would make no sense.” 
Id. at 379; see also Am. Standard Ins. Co. 
v. Durham, 403 N.E.2d 879 (Ind. Ct. App. 
1980) (in rescission of an auto- insurance 
policy obtained through misrepresentation 
on the policy application, tender of premi-
ums was not required where the company 
had already paid claims under the policy 
in excess of the premiums paid in); Cass 
Bank, 326 F.2d 308 (court considered the 
“peculiar factual situation” and did not 
require insurer to refund premiums where 
insurer had previously paid a claim on 
rescinded policy).

Modern Day Public Policy Supports 
a Full-Scale Return to Traditional 
Equity in Cases of Rescission
Insurance fraud in all forms is anathema to 
law and public policy in all states. For exam-
ple, New Jersey’s legislature has recognized 
the need “to confront aggressively the prob-
lem of insurance fraud” by, among other 
things, facilitating its detection and “requir-

ing the restitution of fraudulently obtained 
insurance benefits.” N.J.S.A. 17:33A-2 (The 
New Jersey Insurance Fraud Prevention Act).

The New Jersey Supreme Court has de-
clared that “[i]nsurance fraud is a problem 
of massive proportions that currently re-
sults in substantial and unnecessary costs to 
the general public in the form of increased 
rates,” observing that “approximately ten to 
fifteen percent of all insurance claims involve 
fraud.” Merin v. Maglaki, 126 N.J. 430, 436 
(N.J. 1992). Thus, “insurers should compen-
sate victims to the extent ‘that compensation 
will not condone and encourage intentionally 
wrongful conduct’” because if courts “per-
mit a dishonest insured to recover, insurers 
would include the cost of that risk in premi-
ums charged to honest insureds.” Paul Revere 
v. Haas, 137 N.J. 190, 208–09 (N.J. 1994) (in-
ternal citations omitted).

Courts should, therefore, apply the rules 
of equity in a fashion designed to provide 
an incentive to tell the truth, rather than 
as an incentive to commit fraud. See Pali-
sades Safety & Ins. Ass’n v. Bastien, 175 N.J. 
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144, 148–49 (N.J. 2003) (“As we have stated, 
[t]he right rule of law… is one that provides 
insureds with an incentive to tell the truth. 
It would dilute that incentive to allow an 
insured to gamble that a lie will turn out 
to be unimportant. Accordingly, our test 
for materiality encourages applicants to be 
honest.”). Laws that would allow a cheat to 
walk away from a foiled insurance fraud 

with all of his or her premium investments, 
without penalty, are contrary to this clear 
public policy.

The public policy of insurable inter-
est also mitigates in favor of a return to 
traditional equity principles concerning 
premium refunds. The public policy requir-
ing an insurable interest can be traced 
back to pre- Revolutionary British statutory 
law, which provided that the policyholder 
must have an interest that will be dam-
aged before he or she will be permitted to 
recover for the loss against which he or she 
was insured. Van Cure v. Hartford Fire Ins. 
Co., 435 Pa. 163, 166 (Pa. 1969).

Thus, Pennsylvania, for example, has a 
strong public policy requiring an insurable 
interest, under either a “legally enforceable 
interest” theory (under which proof that an 
interest is not expectancy had to be of such 
a solid nature as to be enforceable in courts 

of law or equity), or a “factual expectation” 
theory (under which anyone who has an 
expectation of economic benefit from the 
preservation of property has an insurable 
interest). Id. at 166–67.

Thanks to a wave of stranger- originated 
life insurance cases in the past decade, we 
have numerous modern day examples of 
courts applying traditional equity, insur-
able interest principles, and public policy 
to deny premium refunds to intentional 
fraudfeasors in rescission matters. See, e.g., 
Ohio Nat’l Life Assurance Corp. v. Davis, 
2014 WL 500539 (N.D. Ill. Feb. 7, 2014) 
(permitting Ohio National to retain pre-
miums paid for rescinded policy against 
a party who actively engaged in a scheme 
to secure policies without insurable inter-
est); PHL Variable Ins. Co. v. The Shel-
don Hathaway Family Ins. Trust, 2013 WL 
6230351 (D. Utah Dec. 2, 2013) (allowing 
PHL to retain premiums “to cover its dam-
ages related to issuing the policy, paying 
brokers, and incurring attorneys’ fees and 
costs,” and noting that although rescission 
generally requires insurer to return pre-
miums, requiring premium refunding in 
the face of fraud “would be an invitation 
to commit fraud”); Principal Life Ins. Co. 
v. DeRose, 1:08-cv-2294 (M.D. Pa. Oct. 5 
2011, doc. 208) (holding that Principal Life 
can both request rescission and “nonethe-
less seek to retain some or all of the pre-
miums paid on the policies as an off-set to 
the costs and expenses incurred as a result 
of the issuance of the policies.… It is not 
legally inconsistent… for a party to seek 
consequential damages if rescission does 
not restore the plaintiff to his or her former 
position”); PHL Variable Ins. Co. v. Lucille 
E. Morello 2007 Irr. Trust, 645 F.3d 965 (8th 
Cir. 2011) (“[T]he general rule requiring 
return of premiums in the event of rescis-
sion is inapplicable when the underlying 
policy was procured by the actual fraud 
of the insured.”); TTSI Irrevocable Trust v. 
Reliastar Life Ins. Co., 60 So.3d 1148 (Fla. 
Dist. Ct. App. 2011) (permitting insurer to 
keep entire premium despite voiding pol-
icy, because policy was illegal due to lack 
of insurable interest).

These modern courts have recognized 
and have appropriately asserted their equi-
table powers to remedy the injustice of a 
blanket rule requiring a full refund of pre-
miums when life insurance is obtained 

through fraud or without insurable inter-
est. Not only does public policy universally 
abhor such a result, it demands that even 
the attempts be discouraged and thwarted. 
Denying refunds of premiums paid in 
connection with a fraud scheme helps to 
accomplish these public policy goals.

Mitigating Considerations
While there are strong arguments for 
retaining premiums in appropriate cir-
cumstances, there are also a number of 
reasons for insurers to continue to refund 
premiums as the default position when 
rescinding policies. Indeed, when smaller 
face-value policies and modest premiums 
are at issue, tender of a refund is typically 
the more prudent path. Tender of a refund 
not only aids in avoiding pitfalls, but it also 
often aids in establishing rescission.

Waiver
It is a basic principle of law that one who 
continues to recognize a contract after 
knowledge of fraud cannot later seek to 
void the contract based on the fraud. See, 
e.g., Carpenter v. Vreeman, 409 N.W.2d 258, 
261 (Minn. 1987) (“A party who may avoid 
a contract for fraud ratifies it by accepting 
and retaining the benefits of it.”). By refus-
ing to refund (or offer to refund) premiums 
after learning of fraudulence or nondisclo-
sures in an application, it may be argued 
that the insurer has waived the right to void 
the policy. As stated in Lively v. Southern 
Heritage Insurance Co., 568 S.E.2d 98, 101 
(Ga. Ct. App. 2002), “the failure to return 
premiums is a factor to be considered in 
determining whether an insurance com-
pany has waived the defense by treating the 
policy as an enforceable contract.”

Even when insurers intend to refund the 
premiums but there is delay during litiga-
tion, they are often faced with accusations 
of waiver. See, e.g., Am. Gen. Life Ins. Co. 
v. Schoenthal Family, LLC, 555 F.3d 1331 
(11th Cir. 2009) (unsuccessful argument 
of waiver where the insurer was permit-
ted to interplead $570,000 premium in a 
STOLI situation but did not pay funds into 
the court registry until 18 months after the 
order allowing deposit); Berger v. Manhat-
tan Life Ins. Co., 805 F. Supp. 1097 (S.D.N.Y. 
1992) (rejecting waiver argument where the 
insurer did not tender premiums before fil-
ing motion for summary judgment).
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When premium amounts are modest, it 
is often a wise decision to avoid the waiver 
argument altogether by simply tendering 
the premiums at the time that the decision 
to rescind is made. In the typical situation, 
this means providing a refund check with 
a letter explaining the basis for the decision 
to void the policy. The risk of waiver is min-
imized, however, when the insurer intends 
to pursue a court declaration that the pol-
icy is void and includes in the requested 
relief permission to retain the premiums.

Accord and Satisfaction
When premiums are refunded, and the in-
sured, the beneficiary, or the estate accepts 
the refund by negotiating the check from 
the insurer, courts frequently hold that such 
conduct evidences an accord and satisfac-
tion, which may be a complete defense to a 
later claim for death benefits. See, e.g., Lin-
coln Nat’l Life Ins. Co. v. Prodromidis, 862 F. 
Supp. 10 (D. Mass. 1994). This defense arises 
from the voluntary acceptance of the pre-
mium refund as an alternative performance 
to the payment of the death benefit.

Because the intent of the recipient of the 
premium refund is typically at issue, some 
courts hold that it is for a jury to deter-
mine the validity of the defense of accord 
and satisfaction. See Nadel v. Manhattan 
Life Ins. Co., 621 N.Y.S.2d 180 (N.Y. App. 
Div. 1995). Nevertheless, by refunding the 
premiums, insurers create the opportu-
nity to use the defense. Having this addi-
tional defense can be desirable when there 
are tricky issues of insurable interest, intent 
to deceive, or the imputed knowledge of 
agents that may come into play if the mer-
its of the rescission were litigated.

Regulators
State regulators are charged with ensur-
ing the fair treatment of policyholders and 
beneficiaries and might take note of the 
practice of retaining premiums when pol-
icies are voided. This is especially true in 
states where rescission is permitted based 
on innocent misrepresentations in appli-
cations. Some regulators have issued pro-
nouncements that clearly indicate their 
expectation that there will be a premium 
refund. For example, in January 2017, the 
New York Department of Financial Serv-
ices issued Circular Letter No. 1, which 
specifically prescribed that life insurers 

refund premiums to the estate of an in-
sured when the insurers sought to rescind 
policies based on misrepresentations about 
health conditions.

Moreover, some states have statutes or 
clearly articulated judicial opinions requir-
ing the return of premiums. See, e.g., Cal. 
Civ. Code §1691 (“[T]o effect a rescission a 
party to the contract must… [r]estore to 
the other party everything of value which 
he has received from him”); Gonzalez v. 
Eagle Ins. Co., 948 So.2d 1, 3 (Fla. Dist. Ct. 
App. 2006) (“The insurer must place the in-
sured back in the same position the insured 
was in before the effective date of the pol-
icy through the return of the premium.”). 
Insurers should consider the perspective of 
state regulators and avoid the perception of 
a systemic practice of retaining premiums 
in every rescission situation regardless of 
the culpability of the applicant.

Consider Retaining Premiums in 
Circumstances of Systemic Fraud
There may, however, be instances apart from 
large premium stranger- originated life in-
surance policies (STOLI) cases that call for 
considering retaining premiums. There are 
certain communities in the United States 
that have a history of engaging in fraud-
ulent practices or the purchase of policies 
without regard to insurable interests. These 
communities typically understand the two-
year incontestability rule and also know 
that premiums will generally be refunded if 
the policy is voided. From their perspective, 
they have everything to gain and nothing to 
lose by pursing life insurance coverage un-
der false pretenses.

In these situations, some insurers com-
mencing declaratory judgment actions have 
included in their requests for relief the right 
to retain the premiums. A conscientious ini-
tiative by insurers to identify policies that 
are fraudulently obtained within these com-
munities and regularly to assert the right to 
retain premiums upon rescission could be 
effective in reducing the incidence of such 
business. Over time, these communities in 
jurisdictions allowing the retention of pre-
miums will begin to learn that the refund of 
premiums is not always guaranteed.

Conclusion
Courts of equity have always been empow-
ered to preclude or to limit premium 

refunds in cases of rescission based upon 
actual fraud. Thus, courts can and should 
apply equity in a fashion designed to pro-
vide an incentive for complete candor, 
rather than an incentive to commit fraud. 
There is ample jurisprudence upon which 
insurers may seek to rescind policies with-
out refunding premiums in appropriate 
cases of intentional fraud.

Buttressed by the modern day under-
standing of the evils and effects of insur-
ance fraud upon society, courts are poised 
to return to traditional equitable princi-
ples through which premium refunds are 
either denied altogether, or are offset by 
insurers’ costs, when the insured or the 
policy owner is guilty of actual fraud in 
completing the application for the pol-
icy, or when the insured lacked insur-
able interest at the policy’s inception. In 
cases of rescission, insurers should give 
due consideration to whether the cir-
cumstances warrant an attempt to retain 
premiums. 


