
FEELING OUT OF CONTROL?  
TRY MEDIATION.
By Harriet Farber Klein, J.S.C. (Retired)

It is not unusual for litigants and lawyers to complain that, once initiated, a lawsuit proceeds inexorably 
through the court system without yielding a result that suits the interests and needs of the parties.  
The realization typically comes too late, after an unfavorable judicial decision or jury verdict. The financial 
impact and emotional toll of a protracted dispute may literally add insult to injury.

Complementary dispute resolution (CDR) can remedy this chronic syndrome, alleviate stress and produce 
greater client satisfaction. Mediation in particular is based on the principle of self-determination by means 
of facilitated communication. According to R.1:40-2(c), it is a process whereby a neutral person “facilitates 
communication between parties in an effort to promote settlement without imposition of the facilitator’s 
own judgment regarding the issues in dispute.” 

Stated differently, the parties are supposed to have input and control over aspects of the process and 
the result, without interference or pressure from the mediator, the judiciary and court personnel, program 
administrators or the like. See Standard 1D, Model Standards of Conduct for Mediators (Rev. 2005) 
adopted by the New Jersey Association of Professional Mediators on January 31, 2007, which defines self-
determination as “the act of coming to a voluntary, un-coerced decision in which each party makes free and 
informed choices as to process and outcome.” Similarly, the Standards of Conduct for Mediators in Court-
Connected Programs, adopted by the New Jersey Supreme Court in January 2000, cites the principle of 
“party self-determination,” which “requires that the mediation process rely upon the ability of the parties to 
reach a voluntary agreement without coercion.” 

In this respect, mediation occupies a unique place among dispute resolution mechanisms. Mediation has 
been described as a process where “the clients, assisted by a mediator … arrange the disposition of their 
own dispute. It is largely a self-help process only tangentially informed by what the law would allow or 
dictate.” Lerner v. Laufer, 359 N.J. Super. 201, 216 (App. Div. 2003). Unlike an arbitral or judicial proceeding, 
where the decision or award requires satisfactory evidentiary proof, the intent of mediation is that adversarial 
positions be replaced by an exploration of mutual interests and needs. See Roger Fisher, William Ury and 
Bruce Patton, Getting to Yes (3rd ed.), Chap. II, Sec. 3. The emphasis is on compromise and conciliation 
rather than the establishment of facts and claims. State v. Williams, 184 N.J. 432, 446-447 (2005).

The Role of the Mediator
The mediator is present as a facilitator of communication to foster candid dialogue between the parties, 
hopefully reduce hostilities and help the parties devise their own settlement options. No one issues a 
decision that is involuntarily binding on the parties. The mediator’s role does not encompass the exercise of 
his/her judgment unless requested by the parties. Depending on how creative and flexible the participants 
are, the solutions reached should suit their business interests but are not necessarily among those remedies 
available in an adjudicated adversarial proceeding.
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Toward this end, the parties are encouraged to speak freely and honestly to the mediator and to each other, 
without application of traditional evidence rules, and with the promise of confidentiality. In fact, by reason 
of New Jersey’s adoption of the Uniform Mediation Act (UMA), N.J.S.A. 2A:23C-1 to -13, there is a codified 
privilege held by the mediator. The courts have zealously safeguarded the privilege and have soundly 
rejected any effort to use the mediator as a witness in subsequent proceedings. See, e.g., State v. Williams, 
supra. It has been held that the UMA together with the confidentiality provisions set forth in R.1:40-4(c) and 
(d) carry the weight of public policy. Lehr v. Afflito, 382 N.J. Super. 376, 394 (App. Div. 2006); Gere v. Louis, 
209 N.J. 486, 500 (2012).

The parties to mediation are, of course, entitled to the presence of counsel and may have one or more 
additional support persons at the discretion of the mediator. Some attorneys may need to adjust their 
persona and style to the mediation environment. Litigators are, by dint of training, generally wary of the 
unbridled disclosure of information and accustomed to speaking for their clients within a framework of law 
and rules. Most mediators, on the other hand, want to hear directly from each of the parties and encourage 
an informal exchange of information between them. Attorneys at mediation can feel as if they are walking  
a tightrope between the duty to competently, diligently and faithfully protect the interests of their clients  
and working toward a kumbaya moment.

Potential Pitfalls
It certainly is advisable for counsel to carefully review the process with the client before the mediation, 
including how it contrasts with an adversarial proceeding and how the lawyer’s conduct may differ 
accordingly. It also should be determined, particularly where mediation occurs prior to undertaking full 
discovery, whether the client desires to resolve the dispute on what may be incomplete and unverified 
information. Any limitations that the client agrees to and/or imposes on the lawyer should be clearly 
documented in an appropriate writing, so as not to run afoul of RPC 1.2(c). That rule prohibits an attorney 
from limiting the scope of his or her representation absent the consent of the client after consultation.

An illustration of pitfalls that can arise is found in Lerner v. Laufer, supra, 359 N.J. Super. 201. In that case, the 
defendant lawyer was engaged to review a mediated property settlement agreement (PSA) in a matrimonial 
action, subsequent to a mediation in which he did not participate. He prepared a letter for the plaintiff to 
sign that, in essence, confirmed that he had taken no discovery, had not reviewed any financial information 
or documentation, and was “not in a position to advise you as to whether or not you should execute the 
Agreement as prepared.” 359 N.J. Super. at 205. The plaintiff signed the letter and subsequently signed the 
PSA with several linguistic modifications suggested by the defendant.

After the divorce was finalized, the value of the parties’ largest asset, namely their interests in a women’s 
clothing company, skyrocketed due to an imminent initial public offering. Plaintiff alleged that this violated 
representations made in the mediation and moved successfully to set aside the judgment of divorce.  
A second round of mediation ensued, leading to a second amended PSA and a second uncontested  
divorce proceeding, after which the plaintiff sued the defendant for malpractice.

The court ruled in favor of the defendant, finding that the signed consent agreement limited the scope of 
his representation to one of ensuring that the agreement was “clear and concise,” resolving interpretation 
problems in the text and generally clarifying the agreement. 359 N.J. Super. at 219. 

2

http://www.wilsonelser.com


In the course of its opinion, the court stated as follows:

  …the law has never foreclosed the right of competent, informed citizens to resolve their own 
disputes in whatever way may suit them. ‘Clients have the right to make the final decision as to 
whether, when, and how to settle their cases and as to economic and other positions to be taken, 
with respect to issues in the case.’ Pressler, Current N.J. Court Rules, Appendix XVIII (2003). 
The voluntary settlement of disputes is a central policy dictate of the judiciary and is expressly 
encouraged. [Citations omitted.] Id. at 217.

The court expressly rejected imposition of a standard of care that would require an attorney to “advise 
against a mediated PSA or to discourage a client from entering into one even where there has been little or 
no discovery, property or business appraisals, accountings … or other uncovering of facts.” Id. at 217-218.  
It noted that “in a mediated agreement, all of those things are self-determined.” Id. Having acknowledged  
in writing that she was not relying on the attorney’s advice or work product as to whether the PSA was fair 
and reasonable, the plaintiff could not demonstrate a breach of the defendant’s duty in that respect.

Summary
Lerner is only one example of the deference given to mediation by the courts. Mediation is a mainstay of 
the Chancery Division and especially in the Family Part where it is mandatory for “genuine and substantial” 
disputed issues of custody or parenting time. Employment litigation and workplace disputes also are 
well suited for mediation at an early stage, before legal fees mount up and complicate the prospects for 
settlement.

Pursuant to R.1:40-1, attorneys have a “responsibility to become familiar with available CDR programs and 
inform their clients of them.” It is hoped that this article will further that mission and prompt the increased 
use of mediation – a settlement modality designed to put the parties in control of their own destiny.

— By Harriet Farber Klein, Wilson Elser
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