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A sbestos litigation remains a com-
plex and relentless mainstay of the
Cali fornia judicial landscape.

Hundreds of new cases are filed each year,
predominantly in San Francisco, Alameda, and
Los Angeles counties, by a growing assort-

ment of plaintiffs’ attorneys against an ever-
expanding pool of defendants. Each of these
counties has a department dedicated to
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expedited trial date if “clear and convincing
medical documentation” “concludes” that the
plaintiff has “substantial medical doubt of
survival” be yond six months. (Code Civ.
Proc., § 36(d).) A catch-all provision also per-
mits trial preference on a discretionary basis
where the motion “satisfies the court that the
interests of justice will be served by granting
this preference.” (Code Civ. Proc., § 36(e).) If

the mo tion is granted, trial must be set within
120 days of the hearing, with only a limited
possibility of a 15-day continuance. (Code
Civ. Proc., § 36(f).)
Plaintiffs’ ability to reach a jury trial within

six months of filing remains one of the most
significant procedural events in asbestos
actions. Defendants must carefully scrutinize
the moving papers to determine whether the
claimed diagnosis and prognosis are support-
ed and whether the records are sufficiently
recent. Defendants should consider objec-
tions to incomplete, stale, misleading, or sub-
stantially redacted records or declarations.
Even if a court denies such a motion, it may
set a relatively early, but not expedited, trial

asbestos cases and its own set of case man-
agement orders that bring a level of unifor-
mity to an otherwise chaotic environment.
Some of the current controversies and chal-
lenges in asbestos litigation include expedit-
ed trial dates, “take home” exposure cases,
punitive damages claims, and discovery of
bankruptcy trust claims. Each of these items
is considered in due course below.

— Trial in 120 Days —
Are You Ready?

Expedited trial dates are commonplace to
a degree not seen in other arenas. Plaintiffs
suffering from mesothelioma or other malig-
nancies generally move for a preferential
trial date very shortly after the initial com-
plaint is filed. Such motions may be brought
on several grounds. Some mandate trial pref-
erence if established, and others leave courts
discretion. Preference “shall” be granted for
plaintiffs 70 and older with a “substantial
interest” in the action if an early trial is “nec-
essary” to prevent prejudicing that party’s
interest. (Code Civ. Proc., § 36(a).) In con-
trast, courts have “discretion” to grant an
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date with case management abilities not per-
mitted under the rigid preference statutes.
(See Code Civ. Proc., § 36(f).)
If preference is granted, counsel should

request that the court enter a case manage-

ment order that resolves many preventable
issues to avoid the need for frequent case
management conferences and unending meet
and confer efforts. Such orders may address a

variety of topics, including that (1) plaintiffs
produce authorizations for the release of med-
ical, employment, union, military, bankruptcy
trust, workers’ compensation, Social Security,
Employment Development Department, and
Medicare/Medi-Cal records; (2) expert
demands be deemed served; (3) dispositive
motions may be heard within 30 days of the
trial date on a shortened notice schedule; and
(4) deadlines be set for expert disclosures, the
close of discovery, motions in limine, jury
instructions, exhibit and witness lists, and
other pretrial documents. Antici pated issues
concerning discovery motions, expert deposi-
tions, and the exchange of tissue and patholo-
gy samples also may be addressed.
A trial preservation deposition of the plain-

tiff will soon follow, almost invariably noticed
by plaintiffs’ own counsel giving rise to defen-
dants’ complaints that they have not yet had
enough time for meaningful discovery and
investigation. Defendants must move with
urgency to determine the basis of plaintiffs’
allegations and obtain any materials needed
for an effective cross-examination. Counsel for
all parties must double-track their efforts,
working within the discovery process to
request and, if necessary, compel discovery
while also retrieving any pertinent publicly
available information, statements, and records
from third parties.
All mesothelioma actions must be presumed

high-risk cases. For defendants new to
asbestos litigation, early steps must be taken
to understand and document their corporate
and product histories. Among the key pieces
of information to pursue are geography of
sales and operations; the nature and extent of
any potential predecessor companies (e.g.,
“assets only purchase” versus “merger” versus
“wholly owned subsidiary”); the retrieval and
preservation of any relevant documents; and
the identification of any current or former
employee who could serve as a potential cor-
porate witness or shed light on the company’s
operations from decades ago during the time
period of plaintiff’s work history.
Parties in such cases should resist the

‘Where plaintiffs’ counsel
begin investigating their

claims before filing the case,

defendants are often uncer-

tain what a case may bring

until formal discovery is

under way, all while a trial

preservation deposition and

dispositive motion deadline

may be imminent.’
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temptation to retain “the usual experts” or
propound a “standard set of discovery.” In -
stead, a “fresh” outlook must be undertaken
to understand this plaintiff, this alleged work
history, and this claimed medical causation
process. Where plaintiffs’ counsel begin
investigating their claims before filing the
case, defendants are often uncertain what a
case may bring until formal discovery is
under way, all while a trial preservation depo-
sition and dispositive motion deadline may be
imminent.
Some issues to investigate immediately

include: 
• Are parallel claims pending in federal

court or in any other jurisdiction? 
• Did plaintiff file a workers’ compensation

action? 
• What federal, state, county, or municipal

agencies would have pertinent deeds, per-
mits, inspection reports, product specifica-
tions, blueprints, corporate filings, patents, or
asbestos abatement records? 
• Would historic newspapers, phonebooks,

or advertisements contain any germane prod-
uct or geographic information? 
• What industry or trade-specific libraries

or publications are available?

— Alleged —
Take-Home Exposures

Variously referred to as “take-home,”
“para-occupational,” or “secondhand” expo-
sures, these scenarios arise when a worker
encounters asbestos at a worksite and then
“carries it home” to family members or other
off site persons who never set foot on the
worksite. The plaintiffs are usually spouses or
children who allegedly inhaled asbestos fibers
after coming into close contact with the
worker’s clothing by, for example, doing the
worker’s laundry or riding in the same vehicle
with the worker.
These take-home cases present substantial

opportunities for industrial hygiene, state-of-
the-art, and medical causation disputes
between plaintiffs and defendants. At the
outset, close attention must be paid to

whether such claims are even permitted as a
purely legal matter. Many states, including
Cali fornia, have decided that certain cate-
gories of take-home plaintiffs cannot recover
from certain classes of defendants. Other
jurisdictions have reached opposite conclu-
sions.
Two such take-home cases — Kesner v.

Superior Court and Haver v. BNSF
Railway Co. — are fully briefed and awaiting
decision before the California Supreme Court.
These matters involve inconsistent rulings
from the courts of appeal concerning the
landmark decision of Campbell v. Ford Motor
Co. (2012) 206 Cal.App.4th 15. In Campbell,
the court held that a premises owner does not
have a legal duty “to protect family members
of workers on its premises from secondary
exposure to asbestos used during the course
of the property owner’s business.”
Kesner v. Superior Court (2014) 226

Cal.App.4th 251 attempted to narrow
Campbell to only “passive” property owners.
In Kesner, the plaintiff had frequently stayed
with his uncle who was employed by the
defendant at a facility where asbestos was
used to manufacture brake linings. (Id. at
p. 255.) The court stated: “The claim against
Ford Motor Company asserted in Campbell
was based on Ford’s passive involvement as
owner of the plant in which an independent
contractor [plaintiff’s father] was installing
asbestos insulation. Plaintiff’s claim in the pre-
sent case is not based on a theory of premises
liability but on a claim of negligence in the
manufacture of asbestos-containing brake lin-
ings.” (Id. at p. 258.)
In contrast, the court in Haver v. BNSF

Railway Co. (2014) 226 Cal.App.4th 1104
disagreed with Kesner’s narrow reading of
Campbell. In Haver, the plaintiff developed
mesothelioma from secondary exposure to
asbestos allegedly brought home by her hus-
band, an employee of the railway. Though the
railway was not a manufacturer of asbestos
products, it did use asbestos on its premises
as part of its operations. (Haver, supra, 226
Cal.App.4th at pp. 1106-1107.) In finding no
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duty, the Court noted that Campbell did not
turn on the distinction between employees
and independent contractors, and it rejected
the plaintiff’s contention that Campbell was
wrongly decided. (Id. at pp. 1109-1110.)
Similarly, in Beckering v. Shell Oil Com -

pany (Nov. 21, 2014, B256407) 2014 WL
6611088, an unpublished case being held
pending review of Haver, the plaintiff alleged
that her mesothelioma was caused by
asbestos brought home by her husband, a
Shell employee who performed work at a
Shell facility. The court held: “Guided by
Campbell, we conclude that based upon the
Rowland public policy factors, a premises
owner has no duty to protect a family mem-
ber from secondary exposure to asbestos off
the premises arising from her association with
a family member who wore asbestos-contami-
nated work clothes home.” (Beckering,
supra, 2014 WL 6611088 at 1.) The prover-
bial Rowland factors weighed by the Court
include: “the closeness of the connection
between the injury and the defendant’s con-
duct, the moral blame attached to the defen-
dant’s conduct, the policy of preventing
future harm, and the prevalence and avail-
ability of insurance.” (Rowland v. Christian
(1968) 69 Cal.2d 108, 117.)
Oral arguments in Kesner and Haver are

expected in 2016. How the Supreme Court
rules will substantially, and perhaps disposi-
tively, affect several categories of defendants,
particularly premises owners and contractors.

— Punitive Damages—
The threat of punitive damages remains

one of plaintiffs’ biggest swords in an environ-
ment where the businesses largely responsi-
ble for manufacturing and distributing the
most toxic forms of asbestos have been bank-
rupted. Even if a defendant today establishes
a minimal percentage of fault, the prospect of
a punitive damages multiplier may quickly
escalate a case’s risk profile.
The applicable punitive damages standard

in California remains strict. “[W]here it is

proven by clear and convincing evidence
that the defendant has been guilty of oppres-
sion, fraud, or malice, the plaintiff, in addi-
tion to the actual damages, may recover dam-
ages for the sake of example and by way of
punishing the defendant.” (Civ. Code, § 3294,
emphasis added.) Both the evidentiary bur-
den and the type of evidence at issue entail a
heightened production above and beyond the
general civil negligence standard. “The
phrase ‘clear and convincing evidence’ has
been defined as ‘clear, explicit, and unequivo-
cal,’ ‘so clear as to leave no substantial doubt,’
and ‘sufficiently strong to demand the unhesi-
tating assent of every reasonable mind.’”
(People v. Martin (1970) 2 Cal.3d 822, 833,
fn.14.)
Plaintiffs generally support punitive dam-

ages claims in one of three ways: “bad docu-
ments,” corporate witness testimony, or
generic allegations addressing the purported
state of the art at the time of a plaintiff’s
alleged exposures. Bad documents typically
speak for themselves. Counsel may object
that the materials are unauthenticated, irrele-
vant, or from sources unaffiliated with the
defendant at issue. Written evidentiary objec-
tions must be lodged immediately when the
alleged documents are introduced, perhaps
preemptively where appropriate. Corporate
witness testimony — from a prior or current
case — may be similarly addressed. A corpo-
rate witness deposition remains one of the
most critical discovery events, surpassed only
by the lead plaintiff’s deposition.
A plaintiff also may attempt to impute

third-party records to a defendant. These
efforts take many forms and have included
historic periodicals (Time and Newsweek),
reference guides (Encyclopedia Britan -
nica), and trade and safety organization pub-
lications (American Industrial Hygiene Foun -
dation and American Society of Mechanical
Engineers). Central to evaluating these mate-
rials is whether any discuss the defendant,
the defendant’s products, the defendant’s
industry, the plaintiff, the plaintiff’s occupa-
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tion, the plaintiff’s employers, or the plain-
tiff’s industry or worksites. The parties must
assess whether the defendant had actual or
constructive knowledge of the document at
issue. The mere fact of a document’s exis-
tence or the possibility of the defendant’s ac -
cess to that document does not impute con-
tent or notice, absent a proper  foundation.
Depending on the nature and extent of a

plaintiff’s allegations and supporting evi-
dence, punitive damages may be disposed of
via a motion for summary adjudication —
supported by the requisite “state all facts”
discovery — or an earlier motion to strike.
Often meeting and conferring with opposing
counsel is the quickest path toward
 resolution.

— Bankruptcy Trust Submissions—
The disclosure of plaintiffs’ submissions to

asbestos bankruptcy trusts has long been a
hotly-contested discovery issue between the
plaintiff and defense bars. Plaintiffs allege
that trust documents reflect their confiden-
tial settlement negotiations, attorney work
product, and attorney-client communica-
tions. Defendants counter that those materi-
als necessarily include discoverable informa-
tion concerning a plaintiff’s work history,
product identification evidence, and medical
causation claims.
California courts have generally upheld

the latter view. “There is no reason to pro-
vide heightened protection for information
concerning [plaintiff’s] work history, which
plainly is relevant and not confidential, or
concerning his medical condition, which is
directly at issue and undoubtedly substan-
tially disclosed in materials that have already
been produced during the course of discov-
ery.” (Volkswagen of America, Inc. v.
Superior Court (2006) 139 Cal.App.4th
1481, 1492.) Defendants argue that the avail-
ability of other discovery mechanisms is no
bar. “[Q]uestioning a party is rarely an ade-
quate substitute for access to documents
which ordinarily are more reliable, may be

used for such purposes as refreshing recollec-
tion and impeachment, and may lead to the
discovery of other admissible evidence.” (Id.
at p. 1487.)
In February 2015, California Assemblyman

Ken Cooley (D-Rancho Cordova) introduced
Assembly Bill No. 597, known as the Asbestos
Tort Claim Trust Transparency Act. (Bill
Text: http://leginfo.legislature.ca.gov/
faces/billTextClient.xhtml?bill_id=201520160
AB597.)
The proposed legislation would have

“require[d] that a plaintiff produce, at the
same time he or she serves answers to inter-
rogatories, all asbestos trust claim docu-
ments, as specified, and would provide that
these documents are not subject to a claim of
privilege.” (Legislative Counsel’s Digest,
A.B. 597, amend. 1/4/16.) Plaintiffs also would
have been required to provide an authoriza-
tion for the release of asbestos trust claim
documents. (Id., section 823.) How ever,
AB 597 died in committee in early January
2016 and no longer remains active. While its
reintroduction and later passage remain pos-
sible, it will not occur in this legislative ses-
sion. The parties must instead continue to
rely on the local asbestos rules and general
discovery statutes and case law.
Counsel in asbestos litigation must remain

cognizant of multiple issues — among them,
preparing for trial in 120 days, assessing puni-
tive damages, and evaluating bankruptcy
trust disclosures — from the earliest stages in
this litigations. Numerous case events devel-
op concurrently, not sequentially, and often
with little more than the minimum required
notice. Looking ahead, all parties are well
advised to avoid managing asbestos cases on
“auto-pilot” and to informally confer wherev-
er practical to reduce unneeded litigation and
expenditures. 
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