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Overview 
 
Nationwide, the aviation industry has been impacted by notable court decisions, verdicts and settlements as well as 
new filings.  There have also been high profile incidents involving aviation accidents and an attempted terrorist 
attack that have grabbed headlines.  These incidents have involved aircraft ranging from experimental light 
airplanes to helicopters and national carriers.  Below is a summary of the recent decisions and verdicts/settlements 
that shed light on the legal climate for the industry, as well as accidents and incidents that warrant review. 
 
Select recent national decisions impacting aviation law 
 
Pennsylvania - Judge William J. Manfredi of the Court of Common Pleas of Philadelphia upheld the denial of 
motions based upon the General Aviation Revitalization Act of 1994 (“GARA”), 49 U.S.C. § 40101. 
 
This case follows the 2005 crash of an aircraft, killing the pilot who was performing a traffic reporting flight.  The 
plaintiff’s theory of liability is that due to various defects, the plane consumed fuel at a far greater rate than it 
should have, leaving the decedent unaware that he was low on fuel, and consequently, the plane ran out of fuel and 
crashed. 
 
The plane was equipped with a Lycoming manufactured engine and a Precision Airmotive carburetor.  The 
carburetor, which was 32 years old at the time of the crash, was purchased by Precision in 1990.  The carburetor 
had been retrofitted with replacement parts by Precision in 2000 and installed on the aircraft by Lycoming (AVCO) 
in late 2001.  The defendants Precision Airmotive and Avco Corporation each moved for summary judgment. 
 
The issue presented on appeal was whether GARA - an 18-year statute of repose, relieved the defendants of 
liability.  The court concluded that there were disputed issues of material fact which precluded a finding that the 
defendants were entitled to summary judgment based upon the protection of GARA.  The court also specifically 
found that the evidence established that the defendants were suppliers of new replacement parts, which included 
parts that caused the accident.  The installation of the new replacement parts supplied by Lycoming in 2001 
commenced the 18-year GARA period.  Berenholz v. Precision Airmotive, et. al.; No. 1017 (P.A. Ct. of Common 
Pleas; December 14, 2009). 
 
Colorado - United States District Judge Robert E. Blackburn denied the defendant’s motion setting forth that the 
plaintiffs’ failure to allege a violation of a federal duty of care is fatal to their claims. 
 
The matter arises out of the December 20, 2008, Continental Airlines Flight 1404 bound for Houston, Texas, that 
veered off the runway during takeoff at Denver International Airport.  The Boeing 737 “careened off the side of the 
runway, skidded across a taxiway and a service road, landed in a ravine and burst into flames.”  The plaintiffs were 
passengers on that flight. 
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The plaintiffs allege that “the subject aircraft’s directional control mechanisms are designed in such a way that 
make it difficult for pilots in a high crosswind situation to maintain runway heading during takeoff.”  They asserted 
claims for negligence and strict product liability related to the design, manufacture, testing, inspection, and sale of 
the aircraft’s directional control and stabilization system.  The defendant maintains that the plaintiffs’ claims are 
preempted by the Federal Aviation Act, 49 U.S.C. § 40101 et seq. (“FAA” or “the Act”), and, thus, that their failure 
to allege a violation of a federal duty of care is fatal to their claims. 
 
The court found that standing alone, the inclusion in a federal statute of either an express preemption provision or 
of a savings clause, or both, automatically forecloses the possibility of implied preemption under the same statute.  
Nevertheless, the court confined its analysis to instances of conflict preemption.  The court did not address implied 
preemption analysis, namely, whether a federal law is so pervasive as to occupy the field, leaving no room for the 
operation of state law.  Finally, the court held that Congress has not indicated a “clear and manifest” intent to 
occupy the field of airplane safety to the exclusion of state common law.  To the contrary, it appears through the 
savings clause that Congress has intended to allow state common law to stand side by side with the system of 
federal regulations it has developed.  Hart v. The Boeing Company, Inc.; Civil Case No. 09-cv-00397-REB-MEH 
(Dist. C.O., November 23, 2009). 
 
Michigan - United States District Court Judge Sean F. Cox of the Eastern District of Michigan denied GSA-
Arabian Horizons Travel & Tourism’s motion to dismiss and subsequently denied its motion for reconsideration of 
his ruling on potential liability. 
 
The plaintiff, Abdel Monen Yahya, represents the estate of his father, Said Mohsin Yahya, who died in November 
2006 en route from Michigan to Yemen.  The second and final leg of the flight was from Germany to Yemen on 
Yemenia-Yemen Airways.  During that flight, Mr. Yahya became seriously ill and told crew members he had a life-
threatening condition that required hospitalization.  Instead of immediately landing in Saudi Arabia, the flight crew 
allegedly said he would have to wait another 90 minutes for the plane to arrive in Yemen.  Yahya died before the 
flight reached its final destination. 
 
Abdel Yahya sued the airlines for negligence, false imprisonment, intentional infliction of emotional distress and 
breach of warranty, and also sued GSA-Arabian Horizons (Arabian provided the ticket for the airlines requested by 
the decedent).  GSA-Arabian Horizons moved for dismissal, arguing that the Montreal Convention preempted the 
plaintiff’s claims against it. 
 
Judge Cox denied the request holding that the flight crew’s alleged refusal to assist Said Yahya could be considered 
an “accident” under Article 17 of the Montreal Convention.  Judge Cox granted the plaintiff leave to amend his 
complaint and made it clear that the amended complaint must make out a prima facie claim that GSA-Arabian is a 
“contracting carrier” under Article 39 of the Montreal Convention.  Yahya v. Yemenia-Yemen Airways et al., No. 
08-14789 (E.D. Mich. Nov. 18, 2009). 
 
Kansas - United States District Court Judge Kathryn H. Vratil denied in part and granted in part Cessna Aircraft 
Company’s motion in limine to exclude expert testimony. 
 
Various lawsuits filed against Cessna Aircraft Company and Goodrich Corporation seeking damages for personal 
injuries and wrongful death arising from multiple air disasters involving the Cessna 208 Series (“C208”) aircraft 
were transferred by the Judicial Panel on Multidistrict Litigation (“MDL Panel”), to the District of Kansas for 
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consolidated pretrial proceedings.  To date, eight different air disasters have been consolidated.  The plaintiffs bring 
product liability claims on behalf of themselves and the estates of the decedents, alleging that ice accumulation on 
the C208 series aircraft was a factor in various crashes.  The plaintiffs allege that Cessna and Goodrich negligently 
designed and/or manufactured the aircraft causing it to lose control during icing conditions.  Allegations against 
Cessna also include breach of express and implied warranties and fraudulently disclosed data about the aircraft 
certification.  These lawsuits involve the model C208B which the Federal Aviation Administration (“FAA”) 
certified in 1986. 
 
Cessna sought to exclude opinion testimony from various experts set to opine on (1) aircraft certification for flight 
into known icing conditions; (2) dissimilar aircraft accidents; (3) opinions related to wind tunnel testing and tail and 
wing rock analysis; (4) which relate to certification of the C208 for flight in icing conditions; (5) opinions on 
certification of [*60] the C208B for flight into known icing conditions.  The District Court provided independent 
rulings for each of the proposed experts, allowing some and precluding others.  In re Cessna 208 Series Aircraft 
Prods. Liab. Litig., MDL No.: 1721, Case No.: 05-md-1721-KHV (Dist. of Kansas 2009). 
 
Oregon - An Oregon United States District Court Judge determined that the Oregon statutory cap on non-economic 
damages applies to job related accidental death cases.  
 
Six wrongful death lawsuits were filed by the families of firefighters who were acting within the course and scope 
of their employment for Grayback Forestry, Inc., an Oregon employer that provided worker’s compensation 
coverage through the State Accident Insurance Fund.  The firefighters died in a helicopter crash in the Shasta-
Trinity National Forest on August 5, 2008.  Ten deaths resulted from the accident.  Lawsuits were commenced and 
the six actions were consolidated for purposes of litigation via the MDL in the Federal District Court of Oregon.  
The plaintiffs sought non-economic damages for (1) each decedent’s pain and suffering for the period between 
injury and death, and (2) the loss of each decedent’s society and companionship.  The defendants raised an 
affirmative defense that the plaintiffs’ claims for non-economic damages cannot exceed $500,000 pursuant to 
Oregon law.  The defendants moved for partial summary judgment that the non-economic damages cap applied. 
 
Wilson Elser’s Stephen L. Nelson (Partner-San Francisco) convinced the court that the Oregon statutory cap on 
non-economic damages applies to job related accidental death cases in spite of language in the statute that many 
local plaintiffs’ attorneys had used to convince state trial courts that it did not apply to work related accidents.  
Setting a significant precedent under Oregon law, the District Court determined that the statutory cap for non-
economic damages applied.  As this was a ten-death accident, the effect of the cap was extremely significant. 
 
Florida - 11th Circuit Court of Appeals affirms District Court holding that the Montreal Convention is not a bar to 
the application of forum non conveniens. 
 
Residents of Martinique filed an action after West Caribbean Airways Flight 708 crashed in a Venezuelan swamp 
killing all 160 passengers and crew members.  The airline and the air-charter brokers that arranged the flight were 
named defendants.  Globe Trotter De Riviere Salee Travel, a Martinique-based travel agency, contracted with 
Florida-based Newvac Corp. and Go 2 Galaxy Inc. to supply the air travel.  Go 2 was to perform ticketing, aircraft 
maintenance, inspection and oversight of aviation operations.  Go 2 also contracted with West Caribbean Airways 
for an aircraft and crew to transport the travelers from Martinique to Panama City.  West Caribbean had no contract 
with the passengers or with Globe Trotter.  Both engines failed during the flight and the plane crashed into a swamp 
in Venezuela. 
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The 11th  Circuit affirmed the District Court’s dismissal of the suit on forum non conveniens grounds.  The District 
Court found that Martinique was the more convenient forum to resolve the survivors’ claims.  The availability of 
evidence and witnesses and the plaintiffs’ place of residence strongly favored Martinique as the appropriate forum.  
The 11th Circuit disagreed with the plaintiffs that the Montreal Convention precludes application of forum non 
conveniens as a matter of law.  Pierre-Louis et al. v. Newvac Corp. et al., Nos. 07-15828, 07-15830 and 07-15902 
(11th Cir. Oct. 8, 2009). 
 
New York – United States Eastern District Judge Frederic Block dismissed a claim against American Airlines 
pursuant to the Montreal Convention’s notice requirements. 
 
The plaintiff made arrangements with a local funeral home to have his wife’s remains flown on American Airlines 
from New York to Ecuador following her death in March 2008.  The waybill between the funeral home and the 
airline showed that the cargo’s destination was Guatemala City, Guatemala, rather than Guayaquil, Ecuador.  Once 
the remains arrived in Guatemala, the airline learned that Ecuador was the intended destination.  The remains 
arrived in Ecuador three days after the intended shipping date. 
 
The plaintiff sued the airline and funeral home in New York state court over the preparation, handling and shipping 
of his wife’s remains.  American Airlines moved for summary judgment on the claims based on the Montreal 
Convention governing international air travel and shipping.  Judge Block noted that both the plaintiff and the 
funeral home (addressing its cross-claims against American) failed to meet the strict notice requirements governing 
all claims against the airline under the Montreal Convention.  As no question of fact existed as to the failure to meet 
the Montreal Convention’s notice requirements, summary judgment was granted in favor of American Airlines. 
Olaya v. American Airlines Inc. et al., No. 08-CV-4853 (E.D.N.Y. Oct. 6, 2009). 
 
Verdicts/Settlements 
 
South Carolina - Rock drummer Travis Barker settled his lawsuit filed in connection with a 2008 Learjet crash 
that injured him and another person and killed four people.  The former Blink-182 drummer named several 
companies including Learjet, Goodyear Tire & Rubber Co. and the plane’s owners and contractors.  
 
Barker sued, claiming the companies improperly operated and maintained the Learjet that overshot the runway.  
Investigators found the thrust reversers were not in the right position to help slow down the plane.  The pilots were 
trying to abort takeoff at the Columbia Metropolitan Airport when the accident happened.  The NTSB made six 
recommendations including changing the design of the thrust reversing system on the Learjet 60 to make its 
operation more intuitive to potentially help avert future incidents.  The terms of the settlement are confidential.  
 
Texas - Defense verdict obtained in negligence action against American Airlines.  The plaintiff was a 58 year old 
man with a medical history of a heart condition.  The plaintiff’s surviving wife claimed that American Airlines 
should have provided a cart to take the decedent to his next gate at the airport in Chicago to make the tight 
connection.  The plaintiff also claimed that American Airlines should have responded more quickly to the 
decedent’s medical condition.  The case was tried before a jury. 
 
California - Verdict for the defendant (charterer of the plane) arising from plane crash resulting in three deaths.  
The jury dismissed the plaintiffs’ allegation that the pilot should be considered an employee of the individual who 
chartered the aircraft.  The jury also dismissed the allegation that the charterer should be liable for selecting the 
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pilot and aircraft.  The jury returned a defense verdict finding that the pilot and his employer (not the charterer 
defendant) were 100 percent responsible for the accident. 
 
New filings 
 
New Jersey/Pennsylvania - Lawsuits have commenced arising out of the mid-air collision of a single-engine Piper 
aircraft and a sightseeing helicopter that killed nine people over the Hudson River on August 9, 2009. 
 
The initial lawsuit was filed in the Superior Court of New Jersey, Bergen County.  The New Jersey lawsuit was 
initiated by various insurance companies as well as the owner and operator of the helicopter involved in the mid-air 
collision.  The New Jersey suit is grounded in subrogation for the insurer’s coverage for the destruction of the 
helicopter.  The claim includes allegations against the pilot of the fixed-wing aircraft for his negligence in failing to 
avoid other air traffic. 
 
The wife of the pilot of the fixed-wing aircraft also filed suit in the United States District Court for the Eastern 
District of Pennsylvania as well as the Court of Common Pleas in Philadelphia, PA.  The Pennsylvania complaints 
filed by well-known aviation plaintiffs’ attorney Arthur Alan Wolk name 11 defendants, including the insurers of 
certain other defendants.  By Order and Memorandum dated January 13, 2010, the federal court action was 
dismissed for lack of subject matter jurisdiction.  The court determined that diversity did not exist, and that at the 
present time, there is no federal question ripe for adjudication.  It is very likely the federal action may be re-filed.  
 
In addition, the families of five Italian tourists who were onboard the helicopter operated by Liberty Helicopter 
Sightseeing Tours filed Notices of Claims against the Port Authority of New York and New Jersey.  The Notices of 
Claims were filed in the State of New York.  The families have now also filed lawsuits in the United States District 
Court of New Jersey. 
 
Aviation news and recent incidents 
 
Nigerian national subdued after attempt to take down Northwest flight 
 
Umar Farouk Abdulmutallab, 23, of Nigeria, said he was an agent for al Qaeda after he was arrested for trying to 
blow up a Northwest Airlines plane on December 25 as it prepared to land in Detroit, Michigan.  An apparent 
malfunction in the device designed to detonate the high explosive PETN (also known as pentaerythritol, the same 
material convicted shoe bomber Richard Reid used when he tried to destroy a trans-Atlantic flight in 2001), may 
have been the only factor that saved the 278 passengers and the crew aboard the Northwest flight.  No undercover 
air marshal was on board and passengers subdued the suspect. 
 
In November of this year, Abdulmutallab had been placed in a database of more than 500,000 names of people 
suspected of terrorist ties.  Officials say there was not enough information about his terror activity that would have 
placed him on a watch list which could have kept him from flying, and airport security and intelligence played no 
role in thwarting the plot. 
 
Congress is preparing to hold hearings on what happened and whether rules need to be changed.  Some advocacy 
groups have tried to stop the introduction of advanced checkpoint-screening devices that use “millimeter waves” to 
create an image of a passenger’s body, so officers can see under clothing to determine whether a weapon or 



explosive has been hidden.  Security officers, in a private area, review the images, which are not stored.  
Legislation is pending in the House that would prohibit the use of this equipment for routine passenger screening.  
Only 40 of these machines have been installed at 19 airports across the United States.  An additional 150 full-body 
imaging machines have been ordered, but nationwide there are about 2,200 checkpoint screening lanes. 
 
The United States is also reviewing what security measures were used in Amsterdam, Netherlands, where 
Abdulmutallab boarded the flight.  For now, American aviation officials have mandated that airports across the 
world pat down passengers on flights headed to the United States, a practice that in the past has also raised privacy 
objections. 
 
Sikorsky’s S-92 chopper issued second emergency inspection 
 
The European Aviation Safety Agency (“EASA”) issued a second emergency airworthiness directive for Sikorsky 
S-92 helicopters.  Emergency inspections of the S-92 were ordered months after a Sikorsky S-92 helicopter crashed 
and killed 17 people off Newfoundland last March.  The S-92 was issued its first emergency airworthiness directive 
on October 8, 2008, when there was an error in the Sikorsky S-92 helicopter’s maintenance manual.  The EASA’s 
second directive ordered persistent inspections of the S-92’s main gearbox, the failure of which was most likely the 
cause of the Newfoundland disaster. 
 
The agency’s directives are focused on correcting the recently discovered cracks in the gearbox mounts of S-92s 
operating in the North Sea.  The serious cracks that were discovered were in parts of the helicopter that attach the 
main gearbox to the fuselage.  Malfunctions with the main gearbox can ultimately lead to loss of control of a 
helicopter.  The newly reported cracks have only occurred on S-92s that ferry offshore workers to platforms in the 
North Sea.  A Sikorsky spokesman said his company has informed operators about the cracks in its own safety 
directives.  
 
Recent accidents 
 
Zodiac 601XL crash claims another life   
 
On November 6, 2009, a Zenith Aircraft Company, Zodiac 601XL, N538CJ (an experimental light sport airplane), 
crashed 1.5 miles south of Agnos, Arkansas and fatally injured the pilot.  Although the cause of the crash has not 
yet been determined, the Zodiac 601XL has been cited by the National Transportation Safety Board to have design 
flaws that can cause its wings to flutter and break.  Two families filed suit against four aircraft companies that 
manufactured, sold or promoted a Zodiac 601XL airplane that crashed and killed two men near Oakdale, California 
in February of 2006.  Eight others have died in five crashes since the one that killed two men in February of 2006.  
The Federal Aviation Administration, which has authority to ground the plane, has not acted yet. 
 
Boeing 737 overshoots runway injuring 40 
 
On December 22, 2009, at approximately 10:00 p.m. local time, an American Airlines aircraft, operating as flight 
331 from Miami, Florida, overshot the end of the runway while landing at Kingston, Jamaica in heavy rain, crossed 
a road and stopped on a beach.  The Boeing 737 was carrying 154 people, including 148 passengers and six crew 
members.  There have been initial reports of more than 40 people injured. 
 



Both the United States and Jamaica are signatories to the Montreal Convention.  The Convention entered into force 
on November 4, 2003 for the United States and on September 5, 2009 for Jamaica.  Pursuant to the Convention, an 
air carrier’s liability shall generally not exceed 100,000 special drawing rights (SDR) per passenger, i.e. 
approximately US$156,000 at present.  An air carrier shall not be held liable for damages exceeding 100,000 SDR 
per passenger if the carrier can prove that the damage was not due to its negligence or the damage was solely due to 
the negligence of a third party. 
 
Father and son die in single engine crash 
 
On November 14, 2009, a single engine A200 Piper plane crashed in New Jersey shortly after taking off and fatally 
injuring a father and son on their way to Indiana for a hunting trip.  The crash killed 53-year-old pilot Thaddeus 
Lazowski and his 12-year-old son.  The cause of the crash remains under investigation.  
 

 
This article does not constitute legal advice.  Before implementing a policy seeking to comply with all applicable law, 
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