
 

 

 

FCN Treaties – An Important Tool  
in National Origin Discrimination Claims 
By Ricki E. Roer and Scott R. Abraham 
 
Foreign-owned companies in the United States have a work force of more than 
5.3 million U.S. citizens – or some 3.5 percent of all American workers – and 
are spread across the 50 states in sectors ranging from manufacturing to retail 
to publishing.1 Many of these foreign corporations operating in the United 
States have chosen to employ their own nationals to head their operations 
here. Although at first glance this may appear to be a clear case of national 
origin discrimination, many employers have been able to successfully defend 
against such claims by invoking defenses available under reciprocal Treaties 
of Friendship, Commerce and Navigation (FCN Treaties).  
 
FCN Treaties are agreements that were renegotiated by the United States and 
a multitude of other countries2 in the aftermath of World War II. FCN Treaties 
empower foreign companies operating in the United States to bring in their 
own nationals to run their companies’ U.S. business affairs. United States 
companies operating in foreign countries may do the same, without running 
afoul of any laws of the host country.3 
 
Specifically, FCN Treaties grant foreign companies the right to engage 
managerial, professional and other specialized personnel “of their choice.” For 
example, Article VIII(1) of the United States-Japan FCN Treaty provides that: 
“Nationals and companies of either Party shall be permitted to engage, within 
the territories of the other Party, accountants and other technical experts, 
executive personnel, attorneys, agents and other specialists of their choice.”4 
Although it appeared that foreign companies operating in the United States 
were empowered to employ executive personnel of their choice and from their 
own countries with impunity and without any consideration for American 
applicants, less than two decades after the ratification of many of the FCN 
Treaties, Congress enacted Title VII of the Civil Rights Act of 1964 (Title VII). 
Title VII prohibits, among other things, discrimination in the terms and 
conditions of an individual’s employment on the basis of national origin, i.e., on 
the basis of the country where a person was born, or, more broadly, the 
country from which his or her ancestors came.5  
 
In Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S. 176, 102 S. Ct. 2374 
(1982), the sole U.S. Supreme Court case to tackle the interrelationship 
between FCN Treaties and Title VII, the court addressed whether a New York 
subsidiary of a Japanese corporation could invoke Article VIII(1) of the FCN 
Treaty to defend against a claim of discrimination. The plaintiffs in Sumitomo 
were employees of the defendant, a wholly owned subsidiary of a Japanese 
parent corporation. The defendant invoked the FCN Treaty as a defense to the 
allegation of discriminatory employment practices. The Supreme Court 
concluded that “under the literal language of the treaty,” Article VIII(1) applies 
only to “companies of either Party” doing business “within the territories of the 
other Party,” and that since the defendant employer is “constituted under the 
applicable laws and regulations of New York,” it is “a company of the United 
States, not a company of Japan.” As such, the Supreme Court held that the  
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defendant could not invoke the rights provided in the FCN Treaty, which are 
available only to companies of Japan operating in the United States and to 
companies of the United States operating in Japan.6 
 
The lower federal courts have identified two situations in which a foreign parent 
corporation’s FCN Treaty protections are implicated by United States-based 
employment actions: (1) where the parent corporation controls the subsidiary 
and “directed whatever allegedly discriminatory conduct occurred,”7 and, (2) 
where the two entities share a common identity or are otherwise considered an 
“integrated enterprise.”8  

 
Federal appellate courts have taken divergent approaches as to how to 
interpret the “of their choice” language in FCN Treaties. The Courts of Appeals 
for the 3rd, 5th, 6th, and 7th circuits have held that foreign companies may 
engage their own nationals, notwithstanding Title VII’s prohibition against 
national origin discrimination.9 This is because “Title VII forbids discrimination 
on the basis of national origin, not of citizenship.”10 These courts have ruled in 
favor of the employers on the basis that FCN Treaties permit employers to 
employ their own nationals and therefore this cannot be made grounds for 
inferring a violation of Title VII’s prohibition of national origin discrimination.11 

 
The approach adopted by the Court of Appeals for the 2nd Circuit in Avigliano 
v. Sumitomo Shoji America, Inc., 638 F.2d 552 (2d Cir. 1981),12 is that FCN 
Treaties do not immunize foreign employers from Title VII liability, even for 
hiring their own nationals; instead, it provides those foreign employers with 
greater latitude to establish that national origin falls under the bona fide 
occupational qualification (BFOQ) exception to Title VII,13 i.e., the BFOQ 
defense “must be construed in a manner that will give due weight to the Treaty 
rights and unique requirements of a Japanese company doing business in the 
United States . . . .”14 The court found that a Japanese company could use the 
BFOQ defense to hire Japanese nationals instead of American employees if 
the position required: “(1) Japanese linguistic and cultural skills; (2) knowledge 
of Japanese products; (3) familiarity with the personnel and workings of the 
principal or parent enterprise in Japan; and, (4) acceptability to those persons 
with whom the company or branch does business.”15 
 
Most recently, in Schanfield v. Sojitz Corp. of Am., 663 F. Supp. 2d 305 
(S.D.N.Y. 2009), the U.S. District Court for the Southern District of New York 
held, among other things, that the FCN Treaty barred the plaintiff from 
contending that he was prevented from ascending to a higher management 
position with the defendant-employer on the basis of racial or national origin 
discrimination. The defendant, a Japanese corporation, chose to send its own 
employees to work in top management positions at its wholly owned subsidiary 
in the United States. The court held that the United States-Japan FCN Treaty 
allows it to do so and that any discrimination in this regard is entirely a function 
of citizenship.16 17  
 
To ensure that the FCN Treaty defense is properly invoked with respect to 
national origin discrimination, the employer must:  

 
(1) Ensure that a FCN Treaty exists between the employer’s home 

country and the United States, otherwise Title VII applies;  
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(2) Evaluate whether the employment decisions at issue will be afforded 

the protections of the FCN Treaty, i.e., ascertain whether the decisions 
were made by the foreign corporation or a United States subsidiary, 
and if made by a United States subsidiary, determine whether the 
decisions were directed by the foreign parent or whether the two 
companies are an “integrated enterprise” such that the FCN Treaty will 
apply;  

 
(3) Evaluate whether the decisions are truly based upon citizenship and 

not national origin; and,  
 

(4) If decisions are based upon national origin and not citizenship, 
evaluate whether the employer can prove national origin is a BFOQ.  
 

Wilson Elser’s employment team stands ready to assist you and answer any 
questions you may have regarding these treaties or any other employment 
matter. 
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