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Raising the stakes for insurance fraud: offsetting costs and fees incurred to investigate 
and rescind life insurance policies 

 
By Robert P. Lesko and Karen D. Varina 
 
In their paper presented at the October 2009 International Claim Association Annual Education Conference, Partner 
Robert P. Lesko and Associate Karen D. Varina discuss the history of the rules of equity in relation to the rescission 
of insurance contracts based upon fraud and lack of insurable interest.  The authors survey traditional equity 
jurisprudence in rescission cases which permitted insurers to offset premium refunds by the costs of the 
investigation and other damages incurred by the insurer, and in some cases, refused any refund at all.  Traditional 
equity courts viewed such offsets as necessary to properly restore the parties to their precontract positions, and 
where appropriate, restore the insurer at the expense of the fraudfeasor. 
 
These traditional equity courts, as exemplified by the English Chancery, afforded flexibility of remedies through 
which the courts were empowered to provide a variety of solutions based on unique circumstances of the case in 
order to restore the parties to their former precontract positions.  Through the early years of the 20th century, 
American case law embraced these traditional views of equity, and equity was frequently administered as a remedy 
for fraud.  However, beginning around the middle of the 20th century, equitable remedies became much less 
flexible, as courts declined to exercise the broad discretion that characterized traditional equity jurisprudence.  The 
overemphasis on predictability of results led many courts to forsake equity and mechanically require full premium 
refund in all rescission cases.   
 
However, current restrictions on equitable remedies are a consequence of trend as opposed to rule of law.  Modern 
courts do retain broad discretion to fashion restitution through consideration of factors such as fraud.  Insurance 
fraud has become a major public policy issue that results in unnecessary costs to the general public in the form of 
increased rates.  Given the ample jurisprudence upon which insurers may seek to rescind policies without refunding 
premiums in the case of actual fraud, as well as the adverse impact of insurance fraud on society, it appears that 
courts are poised to return to traditional principles of equity with regard to premium refunds in insurance fraud 
cases. 
 
In order to read the full version of this conference paper, please click here. 
 

 
This article does not constitute legal advice.  Before implementing a policy seeking to comply with all applicable law, 
employers are advised to consult with legal counsel. 
Contact us at alerts@wilsonelser.com.  
© 2010 Wilson Elser Moskowitz Edelman & Dicker LLP. All Rights Reserved. 
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Important ERISA holdings from Hobson v. Metropolitan Life Insurance Company, 574 
F.3d 75 (2d Cir. 2009) 

 
By Michelle M. Arbitrio and Emily A. Hayes 
 
Overview 
 
In July 2009, the U.S. Court of Appeals for the Second Circuit issued a decision clarifying a number of issues in a 
case reviewing a denial of ERISA long term disability benefits under an “arbitrary and capricious” standard of 
review.  This included an explication of  the role of conflict of interest, following the Supreme Court’s decision in 
Metropolitan Life Insurance Company v. Glenn, which delineated what constitutes substantial evidence and what 
constitutes a full and fair review.  
 
Background 
 
Deborah Hobson (“Hobson”) appealed a decision by The Honorable Alvin K. Hellerstein, U.S.D.J. granting 
summary judgment to Metropolitan Life Insurance Company (“MetLife”), denying Hobson’s cross-motion for 
summary judgment, and dismissing the complaint that sought review of a decision denying long term disability 
benefits.  Hobson allegedly suffered from a number of ailments, including asthma, severe tremors, migraines, 
depression, ulcerative colitis, skin problems, seizures, thyroid cancer, fibromyalgia, sleep apnea, severe fatigue, 
heaviness in her arms and legs, herniated discs in her lower back and neck, arthritis, and Decrum’s disease.  She 
originally applied for benefits soon after stopping work in February 2001.  In November 2001, MetLife approved 
her claim for short term disability benefits, but denied her claim for long term disability benefits.  The denial was 
upheld on appeal in March 2002.  In August 2002, Hobson’s claim was approved after she submitted additional 
information regarding certain of her medical conditions.  The benefits were then terminated in April 2003 and were 
reinstated in June 2003 when the plaintiff underwent surgery for her colitis.  The benefits were terminated in 
August 2004, but were reinstated for a closed period of time to November 2004, after the plaintiff’s September 
2004 thyroid cancer surgery.   
 
The plaintiff appealed again, claiming that she had been diagnosed with Decrum’s disease, a rare chronic condition.  
After obtaining peer review reports from specialists, MetLife denied the appeal in May 2005, informing the 
plaintiff that it would not consider any further appeals and that she had exhausted her administrative remedies.  
Despite this, Hobson submitted further information, which was considered by MetLife.  MetLife then informed 
Hobson in two May 2005 letters that her claim remained denied.  
 
Hobson filed a lawsuit in the Southern District of New York in August 2005, seeking restoration of her long term 
disability benefits.  She alleged that she was entitled to de novo review because MetLife was influenced by its 
conflict of interest as both the evaluator and payer of benefit claims and that MetLife’s decisions were an abuse of 
discretion.  The court granted MetLife’s motion for summary judgment, and the appeal followed.  
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On appeal, Hobson again argued that MetLife’s conflict of interest as both evaluator and payer of benefit claims 
influenced its decision to deny her claim for benefits.  She claimed that MetLife’s decision was arbitrary and 
capricious and not supported by substantial evidence, and that MetLife abused its discretion by not affording her a 
full and fair review of her claim. 
 
Decision 
 
In a decision dated July 29, 2009, the Second Circuit affirmed the District Court’s decision.  The decision made 
several important holdings regarding issues in controversy following the U.S. Supreme Court’s decision in Metro. 
Life Ins. Co. v. Glenn, 128 S. Ct. 2343 (2008). 
 
Under Glenn, the plaintiff bears the burden of demonstrating the conflict of interest 
 
In MetLife v. Glenn, the U.S. Supreme Court held that “a plan under which an administrator both evaluates and 
pays benefits claims creates the kind of conflict of interest that courts must take into account and weigh as a factor 
in determining whether there was an abuse of discretion.”  On appeal, Hobson argued that this “conflict of interest” 
influenced the reasonable interpretation of her benefit claims, and that she was therefore entitled to a de novo 
standard of review despite the presence of discretionary language in the insurance policy.  The Second Circuit 
rejected Hobson’s argument, holding that Hobson failed to establish that MetLife was influenced by this type of 
conflict of interest, and decided not to accord this factor any weight in its review of MetLife’s denial of long term 
disability benefits.  Following Glenn, the court stated that MetLife had a structural conflict of interest, and that the 
District Court had erred in failing to “(1) discuss the evidence allegedly showing that MetLife’s conflict of interest 
influenced its decision making, (2) determine what role MetLife’s conflict of interest may have played in its 
decision, and (3) give that conflict any weight, as required by Glenn.” 
 
The court then went through this process, considering the two documents identified by Hobson to determine 
whether that conflict of interest influenced MetLife’s decision making.  The court determined that the documents 
did not show conflict of interest, and so the plaintiff was not entitled to a de novo standard of review.  MetLife’s 
conflict of interest was not entitled to any weight in the court’s review of the benefit denial.  
 
Importantly, the Second Circuit placed the burden on the plaintiffs to demonstrate that the conflict of interest 
discussed in Glenn did, in fact, influence the reasonable interpretation of the plaintiff’s benefit claims before any 
court will even consider the conflict as having any weight.  This is an important explanation of which party bears 
the burden of proof. 
 
Arbitrary and capricious standard requires a narrow scope of review 
 
In addition to finding that Hobson was not entitled to de novo review, the Second Circuit reaffirmed Pagan v. 
NYNEX Pension Plan, 52 F.3d 438 (2d Cir. 1995), holding that under the arbitrary and capricious standard of 
review, the court maintains a narrow scope of review in determining whether an administrator’s decision to deny 
ERISA benefits was without reason, unsupported by substantial evidence, or erroneous as a matter of law, and that 
the court was not entitled to substitute its judgment for the judgment of the insurer.   
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The court then considered individually each of the five denials by MetLife (August 2004, December 2004, March 
2005, and two in May 2005), determining that each decision was supported by substantial evidence and was not 
arbitrary and capricious. 
 
In so doing, the court made specific mention of the Supreme Court’s decision in Black & Decker Disability Plan v. 
Nord, 538 U.S. 822, 834 (2003), stating that courts do not require administrators to defer to the opinions of a 
plaintiff’s treating physicians, and plan administrators also do not need to explain when they credit reliable 
evidence that conflicts with the opinion of a treating physician.  Specifically, the court ruled that MetLife acted 
within its discretion in relying on the conclusions of several peer review reports obtained during the course of its 
claim reviews.  This reliance was reasonable because Hobson’s medical records did not clearly demonstrate that she 
was disabled, and there was evidence in the medical records that she was not, in fact, disabled. 
 
Issues 
 
MetLife afforded plaintiff a full and fair review of her claim 
 
In addition to arguing that MetLife’s decisions were not supported by the evidence, Hobson argued that she was not 
given a full and fair review by MetLife as required by Section 503(2) of ERISA.  The court found in MetLife’s 
favor on each of Hobson’s six arguments, as follows, and in the process provided important guidance to both 
insurers and practitioners.  
 
1. MetLife complied with the ERISA notice requirements 
 
Hobson argued that MetLife had not sufficiently notified her of what additional information was needed to “perfect 
her claim” pursuant to section 503(1) of ERISA, which requires that a plan administrator provide a claimant with 
“adequate notice in writing . . . setting forth the specific reasons for such denial, written in a manner calculated to 
be understood by the participant.” 29 U.S.C. § 1133(1).  Further, ERISA regulations require the administrator to 
provide a claimant with a “description of any additional material or information necessary for the claimant to 
perfect the claim and an explanation of why such material or information is necessary . . .” 29 C.F.R. § 2560.503-
1(g)(1)(iii).  
 
The court rejected Hobson’s arguments, stating that MetLife had adequately informed her of the basis for the 
denials in the decision letters.  The court distinguished earlier cases from District Courts and other circuits, because 
in those cases administrators had failed to notify claimants of the information necessary to perfect claims and had 
also failed to provide the specific reasons for the denial of benefits.  The court also noted that Hobson had 
adequately perfected her claim on earlier occasions, including the three times that MetLife approved her benefits, as 
support for the court’s finding that MetLife had provided her with adequate notice in its decision letters. 
 
2. It is reasonable to require objective evidence of functional impairment?  
 
Hobson argued that it was unreasonable for MetLife to require objective medical evidence to support her disability 
claim, and that this requirement prevented her from getting a full and fair review of her long term disability benefits 
claim.  The Second Circuit ruled that it was “not unreasonable for ERISA plan administrators to accord weight to 
objective evidence that a claimant’s medical ailments are debilitating in order to guard against fraudulent or 
unsupported claims of disability.”  The court specifically noted that at least some objective evidence should be 
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available, even in claims involving fibromyalgia, such as trigger point findings.  The court found it important that 
this requirement of objective evidence did not contradict the policy language.  
 
In making this ruling, the court did not abandon its previous finding in Connors v. Connecticut General Life Ins. 
Co., 272 F.3d 127, 136 (2d Cir. 2001) that subjective complaints alone may constitute sufficient evidence of 
disability, and that a plaintiff’s subjective complaints must be considered.  However, this is an important ruling 
under the arbitrary and capricious standard of review, so long as objective evidence is possible for a claimant’s 
particular alleged disability. 
 
3. MetLife properly considered all of the medical evidence 
 
Hobson argued that she was deprived of a full and fair review because MetLife did not properly consider all of her 
medical evidence.  She claimed MetLife ignored her non-physical and co-morbid conditions as well as the side 
effects of her medications.  
 
The court rejected this argument, noting that MetLife obtained peer reviews from independent psychiatrists, each of 
whom was provided with all of the medical evidence, and each concluded in detailed reports that she was not 
disabled.  These reports, which MetLife relied upon, showed that all of her conditions were considered together. 
 
An important component of the court’s discussion involved the consideration of side effects of medication.  Hobson 
claimed that the side effects of her medications contributed to her disability, and argued on appeal that MetLife had 
erred by not considering them.  The court stated that Hobson had failed to meet her burden, as her appeal brief did 
not explain exactly how the medication side effects prevented her from working, and she did not even submit any 
medical evidence supporting the argument.  Based on this ruling, it is not sufficient for a plaintiff to merely state 
that he or she is taking medications and that those medications have certain side effects, but a plaintiff must actually 
show how the side effects negatively impact the plaintiff’s ability to work. 
  
4. It was not an abuse of discretion for MetLife to consider reports of independent physicians over reports of 
Hobson’s physicians 
 
Hobson argued that MetLife gave too much weight to the opinions of the independent peer review doctors, both by 
retaining the peer review doctors and by giving more weight to their opinions than the opinions of her treating 
physicians.   
 
The Second Circuit held that it was not an abuse of discretion for MetLife to consider the opinions of its trained and 
board-certified independent physicians solely because they were selected and presumably compensated by MetLife, 
as this is quite customary in the industry.  The Second Circuit held further that MetLife is not required to give an 
opinion from a claimant’s treating physician any special weight, especially in a case where there are contrary 
independent physician reports.  
 
5. A plan administrator is not required to order an IME 
 
Hobson argued that MetLife’s decision not to request that she undergo an Independent Medical Examination 
(“IME”) was arbitrary and capricious because the subject policy allowed MetLife to obtain an IME.  
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The Second Circuit joined the Sixth, Seven, Eighth and Ninth circuits, holding that a plan administrator is not 
required to order an IME regardless of whether it is permitted under the plan in a given case.  Under the instant 
plan, the IME was considered a “valuable” tool in six distinct situations, three of which the court found present in 
Hobson’s case.  However, in the face of sufficient objective evidence supporting the denial of benefits, the court 
found that MetLife “simply exercised its discretion to decline to pursue one option at its disposal.”  
 
6. SSA determination is not authoritative, but well-documented explanation of different result is suggested 
 
Hobson argued that MetLife and the District Court failed to consider her Social Security disability award (“SSDI”).  
MetLife had required Hobson to apply for the SSDI benefits, and they were awarded by the Social Security 
Administration (“SSA”) in May 2003 because of the plaintiff’s colitis and fibromyalgia.  
 
The court rejected this argument, even though neither the District Court nor MetLife had apparently considered the 
award in making their determinations.  The court stated that, based on the medical evidence, the plaintiff’s 
condition had changed between the SSA’s May 2003 award and MetLife’s August 2004 termination of her long 
term disability benefits, as she had had surgery for her colitis in June 2003, and the SSA’s decision based on her 
presurgical condition was no longer relevant. 
 
In finding that MetLife’s failure to consider Hobson’s Social Security disability benefits award in making its long 
term disability determinations did not render its denial of benefits arbitrary or capricious, the Second Circuit 
encouraged plan administrators to fully explain their reasons for determining why a disability finding by the SSA 
did not yield an identical result under the relevant plan.  This suggestion furthers ERISA’s goal of providing 
claimants with information that can be used to perfect their claims on subsequent appeals.  In short, the Second 
Circuit held that a plan administrator is allowed to disagree with an SSA assessment of disability, but the plan 
administrator should have a careful, complete and well-documented explanation of why a differing conclusion was 
reached.  The plan administrator should not, under any circumstance, ignore the award of SSDI benefits, but an 
award of SSDI benefits does not automatically entitle a claimant to long term disability benefits from a private 
insurer. 
 
Conclusion 
 
Hobson v. MetLife is important for several reasons.  First, it demonstrates how structural conflict of interest is to be 
considered following the Glenn decision, including clarification that the plaintiff has the burden of demonstrating 
that a structural conflict of interest actually impacted the insurer’s claim determination.  Second, Hobson affirms 
the previously established arbitrary and capricious standard following Glenn.  Third, Hobson provides significant 
guidance about what constitutes a full and fair review under ERISA, addressing an arbitrary and capricious standard 
of review and discussing several of the arguments that are often made by plaintiffs in an attempt to show that they 
were not afforded a full and fair review. 
 

 
This article does not constitute legal advice.  Before implementing a policy seeking to comply with all applicable law, 
employers are advised to consult with legal counsel. 
Contact us at alerts@wilsonelser.com.  
© 2010 Wilson Elser Moskowitz Edelman & Dicker LLP. All Rights Reserved. 
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Group policy mental and nervous disorder limitations:  new California law   

By Michael K. Brisbin 

Overview 

Prior to 2009, California law regarding mental and nervous limitations within group long term disability policies 
was murky, at best.  There were two lines of thought, one emanating from the California appellate court decision in 
Equitable Life v. Berry (1989) 212 Cal.App.3d 832, 835, 840, and the other courtesy of the Ninth Circuit in an 
ERISA case, Patterson v. Hughes Aircraft Co. (1993) 11 F.3d 948 (See also, Lang v. LTD Plan Sponsor Applied 
Remote Technology (1997) 125 F.3d 794; Kunin v. Benefit Trust Life Ins. Co. (1990) 910 F.2d 534).   

Background 

Berry involved an insured who was diagnosed with manic-depressive illness, a condition which, according to expert 
testimony in the case, had a physical etiology (chemical), rather than simply a purely functional one (mental).  The 
Group LTD policy excluded disability due to “[m]ental or nervous disorders, alcoholism, or use of hallucinogenic 
drugs, except while confined to an institution… .”  The policy did not define “mental and nervous disorders.” 

The Berry court concluded, as a matter of law, that:    

(1) the policy limitation was unambiguous, and no coverage was due the insured because the limitation 
referred solely to symptoms, rather than causes (Id. at pp. 835, 840); and (2) a lay person would interpret excluded 
disabilities to include Berry’s manic depression because the language encompasses all mental disorders, “period” 
(Id. at p. 840).   

Thus, the court held that all mental diseases were excluded under the applicable provision “regardless of whether 
the disability was caused by chemical imbalance, a blow on the head, being frightened by a black cat, inability to 
cope or whatever” (Id. at pp. 840).  In support of its conclusion, the court relied on California Insurance Code 
§10125, citing to the legislative history underlying the statute, stating “nowhere in the proceedings dealing with the 
original bill or [its] amendments is there the slightest intimation that a distinction is made for any purpose between 
organically and functionally caused mental illnesses.  Indeed in every word of commentary by legislators or 
addressed to them, all mental disorders are treated alike.”  (Id. at p. 841).   

The Ninth Circuit, however, has reached different conclusions than the California appellate court, holding that a 
group policy’s mental and nervous limitation provision is ambiguous when: (a) terms such as “mental,” “nervous,” 
“functional nervous disorder,” or others, are not defined; (b) the policy does not specify if a disabling mental 
disorder can result from a cause and/or is caused by a symptom; and (c) the policy does not specify whether a 
combination of physical or mental conditions can cause a disabling mental disorder. 
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As such, the Patterson court concluded that a benefit limitation provision encompassing “mental, nervous or 
emotional disorders of any type” was ambiguous because the provision failed to:  (1) specify whether an insured 
could suffer a disabling mental disorder due to underlying causes, or symptoms; and (2) specify whether a 
combination of physical and mental conditions could cause a disabling mental disorder (Patterson at pp. 949-950).  
The court held that the exclusion could not apply if an insured’s disability was caused, in part, by physical 
symptoms, because the mental and nervous limitation provision failed to address physical symptoms (Id. at p. 950).  
The Ninth Circuit adopted similar holdings in Kunin v. Benefit Trust Life Ins. Co. (1990) 910 F.2d 534, limitation 
on coverage for mental illness was ambiguous when applied to autism, and  Lang v. LTD Plan Sponsor Applied 
Remote Technology (1997) 125 F.3d 794, limitation does not apply when an insured’s emotional symptoms had 
physical causes. 

Decision 

Fast forward to July 2009, when the California Court of Appeal, Second District, Division Three, decided Linda 
Bosetti v. The United States Life Insurance Company in the City of New York (certified for publication, but not yet 
published).  In its unanimous decision, the court analyzed Berry and Cal. Ins. Code §10125, as well as the Ninth 
Circuit law discussed above.  It also considered the enacted (1989) and amended (1992) Cal. Ins. Code §10123.15, 
concerning what constitutes a mental illness or mental disorder, the statute’s legislative history, and its impact on 
group policy mental and nervous limitation provisions.  Cal. Ins. Code §10123.15 had never before been analyzed 
by a California court.  

When originally enacted, Cal. Ins. Code §10123.15 required that insurers provide the same terms, conditions and 
coverage for certain itemized, biologically-caused mental disorders as for all “mental” disorders without a physical 
cause. This language caused distinctions in treatment within the covered mental disorders class because the 
Legislature afforded “similar coverage” only to certain enumerated mental disorders with biological causes, as 
opposed to all.    

Subsequently, the Legislature amended §10123.15 in 1992 to read that coverage for biologically based severe 
mental disorders, such as schizophrenia, schizo-affective disorder, bipolar disorder, delusional depressions, and 
pervasive developmental disorder, “shall be subject to the same terms and conditions applied to the treatment of 
other disorders of the brain.”  Simply put, the appellate court in Bosetti interpreted §10123.15 to mean that some 
biologically-caused mental disorders, regardless of origin, symptom, or cause, shall be entitled to coverage under 
the same terms and conditions as all other mental disorders.   

Under this interpretation, the court concluded §10123.15 abrogated Berry, since the Berry court did not account for 
origin or cause.  Further, the limitation analyzed in Berry was vague and ambiguous because it failed to address the 
biologically-caused mental disorders not itemized in §10123.15.  In other words, a general limitation provision will 
not withstand a vague and ambiguous argument where the cause or origin of a mental disorder involves both 
physical and mental etiologies, because the limitation fails to address this. 

In Bosetti, the U.S. Life policy limitation at issue read, “Total disability … due to mental, nervous or emotional 
disorder” without defining the terms mental, nervous or emotional disorder, and without addressing if one or more 
conditions originated from a physical or mental cause or both, or whether the symptoms from these conditions were 
physical, mental or both.  The court found that Bosetti’s disability required further analysis to determine whether 
her condition was a physical event with additional mental causes, or the converse.  In anticipation of additional 

http://www.wilsonelser.com


analysis on this issue, the court held, “When mental symptoms arise from a separate physical causal event, or 
physical symptoms arise from a separate mental causal event, we believe the term “mental disorder” (absent a 
dispositively precise definition in the policy) is necessarily ambiguous.”   

Comment 

Essentially, the Bosetti court adopted the Ninth Circuit’s interpretation as discussed above.  When a group policy 
mental and nervous limitation does not define the limitation’s terms of mental, nervous, emotional or other mental 
disorders, then the limitation will likely be deemed ambiguous if the insured’s disability is caused by a mental 
condition with a physical origin or with both a physical and a mental origin.  “If Bosetti’s disability was caused 
solely by depression, and her fibromyalgia and other physical problems are neither a cause nor a symptom, the 
limitation applies.  However, if her physical problems contributed to the disability or were a cause or symptom, the 
limitation does not apply (See Patterson v. Hughes Aircraft Co., supra, 11 F.3d at p. 951.)”   

In summary, California law for group policy mental and nervous limitation provisions now mirrors that of the Ninth 
Circuit. Limitation provisions must define the terms “mental,” “nervous,” “emotional disorder,” or “other mental 
disorders” to be applicable to disabilities caused by a mental disorder with functional and/or physical components.  
If the mental and nervous limitation provision’s terms are not specifically defined, then the limitation, in all 
likelihood, will be deemed ambiguous, and not be applicable to a disabling mental condition with physical and 
mental components.  

If you are interested in obtaining a copy of the Bosetti decision before it is officially published, Michael K. Brisbin 
can be reached at michael.brisbin@wilsonelser.com. 

 
This article does not constitute legal advice.  Before implementing a policy seeking to comply with all applicable law, 
employers are advised to consult with legal counsel. 
Contact us at alerts@wilsonelser.com.  
© 2010 Wilson Elser Moskowitz Edelman & Dicker LLP. All Rights Reserved. 
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Trial tactics: claims handling experts for the defense 

 
By Thomas M. Herlihy 
 
In bad faith litigation, plaintiffs’ attorneys often will designate expert witnesses to testify about claim handling, 
especially to critique the insurer’s handling as below “industry standards.”  Such testimony will be advanced to 
support both contractual liability and extra contractual damages. 
 
Should the defense designate an expert to counter the plaintiff’s expert?  Here are several reasons why the defense 
should not designate its own expert. 
 
The insurers’ claim people are the defense “experts.”  The most convincing testimony about the propriety of the 
claims handling has to come from the people who actually did the work and made the decisions.  Trial success is 
dependent on humanizing those claims people and demonstrating that their handling of the claims was correct.  If 
this cannot be done by the claims people themselves, no expert can do it for them; if it can be done by the claims 
people, no expert is needed.  Of course, there are circumstances when that tactic may need to be reconsidered.  If 
the primary claim handler was inexperienced and a supervisor was not fully involved, or if the claim handlers are 
no longer with the company – then perhaps an expert can opine on the propriety of the claim handling. 
  
It can be a tactical error to call a defense expert during the defense presentation of evidence.  This allows the 
plaintiff’s attorney an extended cross-examination in the midst of the defense case, with the opportunity to 
challenge and weaken the defense themes.  (Trial Tip – if you intend to use a defense expert to counter a plaintiff’s 
expert, consider a pretrial motion to request that both experts testify at the same time in the trial, one after the other; 
this will isolate their testimony and highlight a mutual “knockout” argument that the experts simply cancel each 
other out; it also will preclude the plaintiff from cross-examining at length during the defense case.) 
 
Among the more compelling arguments challenging plaintiffs’ experts are that these experts are “purchased;” 
biased; usually far removed from actual day-to-day claim operations; and misapplying the “industry standards” that 
are, at best, general admonitions turned incorrectly by the plaintiffs’ experts into specific directives mandating 
particular claim conduct.  The defense weakens the strength of these arguments if a defense expert is called. 
 
In the next article, the expert issue will be addressed further, with suggestions for compelling closing statements to 
the jury about plaintiffs’ experts.  For more information, please contact  Thomas M. Herlihy at 
thomas.herlihy@wilsonelser.com.  Tom is a Partner in the firm’s San Francisco office.  As a member of the 
American Board of Trial Advocates, he has been representing insurers in bad faith/punitive damages trials for more 
than 30 years. 
 

 
This article does not constitute legal advice.  Before implementing a policy seeking to comply with all applicable law, 
employers are advised to consult with legal counsel. 
Contact us at alerts@wilsonelser.com.  
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Third Circuit takes a less restrictive view of pre-existing condition limitations 
Doroshow v. Hartford Life and Accident Ins. Co., 574 F.3d 230 (3d Cir. 2009) 

 
By Joshua Bachrach 
 
Overview 
 
According to President Barack Obama, “pre-existing condition” limitations in insurance policies are unfair, at least 
in the context of health care plans.  Some decisions from the Third Circuit also show that court’s dislike for these 
provisions in disability insurance policies.  However, a more recent decision from the Third Circuit has taken a 
broader view of pre-existing conditions exclusions and has upheld the denial of benefits. 
 
Background 
 
In Doroshow v. Hartford, the defendant denied the claim for long term disability benefits based on the policy’s 
exclusion for pre-existing conditions.  The language excluded benefits for disabilities “caused by, contributed to, or 
resulting from . . . a [pre-existing] condition.”  A pre-existing condition was defined in the policy as one “for which 
medical treatment or advice was rendered, prescribed or recommended within 12 months (3 months for exempt 
employees) prior to [the participant’s] effective date of insurance.”     
 
Mr. Jay Doroshow had a family history of amyotropic lateral sclerosis (ALS).  A few years before he enrolled in 
the disability plan, he saw a doctor for motor neuron symptoms that could have been related to ALS.  During the 
“look back” or treatment-free period before his coverage became effective, the claimant saw a specialist who 
concluded that his symptoms were “not felt to be ALS.”  Approximately one year later, however, the insured was 
definitively diagnosed with ALS.  Because the claimant received “advice” regarding ALS during the treatment-free 
period, the claim for benefits was denied.  The District Court upheld the denial of benefits and the plaintiff appealed 
to the Third Circuit. 
 
Issues 
 
Looking to the language in the policy, the question before the Court of Appeals was whether the plaintiff received 
“advice.”  This term was not defined in the policy, so the court looked to its ordinary meaning by referring to the 
dictionary.  The court defined “advice” to mean “an opinion or recommendation offered as a guide to action.”   
 
Citing to earlier Third Circuit decisions, the plaintiff argued that he did not receive “advice,” since the doctor 
concluded during that earlier visit that he did not have ALS.  Those cases were McLeod v. Hartford Life & Acc. Ins. 
Co., 372 F.3d 618 (3d Cir. 2004) and Lawson ex rel. Lawson v. Fortis Ins. Co., 301 F.3d 159 (3d Cir. 2002).   
 
In Lawson, the insured complained to her doctor about upper respiratory symptoms that were diagnosed as an upper 
respiratory tract infection.  When her symptoms continued, her doctors performed additional testing and discovered 
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that she had leukemia, and that her earlier symptoms stemmed from that condition.  The Third Circuit ruled against 
the insurer, agreeing with the District Court that “in order to be treated for leukemia, there must have been some 
awareness that the disease existed at the time treatment or advice was rendered.” 
 
In McLeod, the court went even further.  There, the insured saw a doctor during the treatment-free period for 
numbness in his arm.  He had a history of bulging discs in his spine.  Several months later, after the insurance went 
into effect, the insured’s symptoms were related to the new diagnosis of multiple sclerosis.  The plan included an 
even broader exclusion than the one in Lawson, defining a pre-existing condition as “any accidental bodily injury, 
sickness . . . or any manifestations, symptoms, findings, or aggravations related to or resulting from such accidental 
bodily injury, sickness, mental illness . . . for which you received Medical Care during [the look-back period].”  
Clearly, the insured received care for a symptom that was a manifestation of MS, even though it had not yet been 
diagnosed.  Nevertheless, the court held that the exclusion did not bar coverage.  According to the court, there 
cannot be treatment “for” a condition if it is not suspected or diagnosed.  Thus, the court held that a pre-existing 
condition exclusion does not apply where there is a “misdiagnosis” or an “unsuspected condition manifesting non-
specific symptoms” rather than a “suspected condition without a confirmatory diagnosis.”   
 
Decision 
 
Returning to Doroshow, the Third Circuit distinguished the earlier decisions in Lawson and McLeod and concluded 
that the exclusion applied to bar the claim.  While stating that “generally … ruling out a condition [does not] 
constitute[ ] advice or treatment for that condition,” Mr. Doroshow’s medical history made that conclusion 
“compelling.”   The claimant had a family history of ALS.  A few years earlier, ALS was considered as a possible 
diagnosis.  ALS is the most common motor neuron disease.  Therefore, even though his doctor “ruled out” ALS 
during the treatment-free period, an opinion that turned out to be wrong, he still received “advice” for that 
condition.  Accordingly, the claim was barred by the pre-existing conditions exclusion. 
 
Comment 
 
The dissenting opinion in Doroshow accused the majority of “casting aside” precedent.  This dissent fails to 
recognize that each claim is factually different and claims do not always fit into easily defined categories.  When 
applying a pre-existing condition limitation, it is important to look at the claimant’s entire relevant medical history, 
including treatment received prior to the treatment-free period.  If those records disclose that the condition on 
which the disability claim is based was at least suspected, and the claimant consulted with a doctor for related 
symptoms during the treatment-free period, the exclusion should apply.  
 

 
This article does not constitute legal advice.  Before implementing a policy seeking to comply with all applicable law, 
employers are advised to consult with legal counsel. 
Contact us at alerts@wilsonelser.com.  
© 2010 Wilson Elser Moskowitz Edelman & Dicker LLP. All Rights Reserved. 
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Upcoming presentations 

 
Adrienne C. Publicover (Partner - San Francisco) will be speaking on “Life Claim Case Law Update – Beyond a 
Reasonable Doubt” at the Eastern Claims Conference on February 28 - March 2, 2010 at the Waldorf-Astoria Hotel 
in New York City.    
 
For more information or to register, please go to: 
http://www.easternclaimsconference.com/ECC_2010_Booklet_ECC.qxd.pdf 
 
Joshua Bachrach (Partner - Philadelphia) will be speaking on “The Ins and Outs of Plan Amendment and Vesting” 
as well as “Unique Strategies for Recurring Issues in the ERISA Claim Process” at the DRI - Life, Health, 
Disability and ERISA Claims Seminar on April 28 - 30, 2010 at the Swissôtel in Chicago, Illinois.  
 
For more information or to register, please go to: 
http://insurancecoverage.typepad.com/files/10-erisa-r12.pdf 
 
Russell H. Birner (Of Counsel - Los Angeles) will be speaking on “The Legal Effect of Claim Communications” 
on June 27 - 29, 2010 at the Western Claim Conference at the Renaissance Esmeralda Resort & Spa in Indian 
Wells, California.    
 
For more information or to register, please go to: 
http://www.westernclaimconference.com 
 
William T. Bogaert (Partner - Boston) will be speaking on “The Basis for the Claim: Ensuring Factual and Legal 
Support for Your Positions on Definitions of Policy Language” on June 24 - 25 at the American Conference 
Institute’s 13th National Advanced Forum on Litigating Disability Insurance Claims at the Hyatt Regency in 
Boston, Massachusetts. 

 
Robert P. Lesko (Partner - Newark) will be speaking on “Mental Health and Subjective Disorder Disability 
Claims: Assessing Conditions, Treatment Modalities, and the Impact on the Case” on June 24 - 25 at the American 
Conference Institute’s 13th National Advanced Forum on Litigating Disability Insurance Claims at the Hyatt 
Regency in Boston, Massachusetts. 
 
Robert will also be providing a post mortem review of a rescission case, “Case Study:  McCartney v. Transamerica 
Occidental Life Ins. Co., No. 07-CV-05776-RBK-AMD (D. N. J.),” for Aegon’s legal department in Los Angeles 
on March 15, as part of Aegon’s “Legal 2 Legal” program. 
 

 
This article does not constitute legal advice.  Before implementing a policy seeking to comply with all applicable law, 
employers are advised to consult with legal counsel. 
Contact us at alerts@wilsonelser.com.  
© 2010 Wilson Elser Moskowitz Edelman & Dicker LLP. All Rights Reserved. 
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2009 Victories 

 
Francis J. Torrence, Catherine Gregory 
Bouscal v. Pennsylvania Life Insurance Company  
Insurance Bad Faith 
 
Francis J. Torrance (Of Counsel – San Francisco) and Catherin Gregory (Associate – San Francisco) won a defense 
verdict in Bouscal v. Pennsylvania Life Insurance Company in California state court.  After a two-week trial, the 
jury returned a defense verdict on six of the plaintiff’s seven claims.  In rejecting breach of contract and fraud 
claims, the jury rejected all of the plaintiff’s counsel’s arguments and calculations for damages.  The jury awarded 
economic damages of only $12,319 based on the lone remaining “false promise” claim and awarded only $10,000 
in emotional distress.   
 
Thomas M. Herlihy, Lisa S. Passalacqua 
Reed  v. Reassure America Life Insurance Company, et al.  
Individual Disability Benefits 
 
Thomas M. Herlihy (Partner- San Francisco) and Lisa S. Passalacqua (Associate – San Francisco) won a defense 
verdict in Reed  v. Reassure America Life Insurance Company, et al., in Sacramento Superior Court Case No. 
06AS01990 (Apr. 2009) on claims of breach of contract, bad faith, and punitive damage. 
 
Jason M. Kuzniar, Cinthia G. Motley 
Hurst v. Prudential  
Individual Life Benefits 
 
Jason M. Kuzniar (Partner – Chicago) and Cinthia G. Motley (Associate – Chicago) won a dismissal in Hurst v. 
Prudential in Ohio state court on the plaintiff's state law claims that an insurer and agent negligently sold and/or 
withheld investments to which the plaintiff was entitled as beneficiary under two annuities and four life insurance 
policies owned by her deceased mother. 
 
Joshua Bachrach 
Evans v. Reliance Standard Life Ins. Co.  
ERISA Disability Benefits  
 
Joshua Bachrach (Partner – Philadelphia) won a summary judgment in Evans v. Reliance Standard Life Ins. Co. in 
the Oklahoma Court of Civil Appeals, July 16, 2009 following remand, on ERISA applicability and denial of long 
term disability claim in state court. 
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A. Louis Dorny 
Horton v. Prudential  
Group Disability Benefits  
 
A. Louis Dorney (Associate – Los Angeles) won a summary judgment in Horton v. Prudential, 2009 U.S. Dist. 
LEXIS 26720 (D. Ariz. Mar. 27, 2009) in a group disability benefits case. 
 
Charan M. Higbee, Adrienne C. Publicover 
Johnson v. Life Ins. Co. of North Am.  
ERISA Disability Benefits  
 
Charan M. Higbee (Of Counsel – San Francisco) and Adrienne C. Publicover (Partner – San Francisco) won a 
bench trial under de novo standard of review in Johnson v. Life Ins. Co. of North Am. (08-01231-JVS (C.D. Cal. 
Oct. 21, 2009)). 
  
Joshua Bachrach, Russell H. Birner 
Duvall v. Reliance Standard Life Ins. Co.  
ERISA Disability Benefits 
 
Joshua Bachrach (Partner – Philadelphia) and  Russell H. Birner (Of Counsel – Los Angeles) won a summary 
judgment in Duvall v. Reliance Standard Life Ins. Co. (C.D. Cal. Aug 13, 2009). 
 
Sean P. Nalty, Laura Jetton 
Hawley v. Life Ins. Co. of North Am. 
ERISA Disability Benefits  
 
Sean P. Nalty (Partner – San Francisco) and Laura Jetton (Legal Assistant – San Francisco) won judgment on the 
administrative record under de novo standard of review in Hawley v. Life Ins. Co. of North Am.(No. 08-079 (E.D. 
Call. June 5, 2009) (Slip Op.)). 
 
Edna S. Bailey, Russell H. Birner 
Leon v. Principal Life Ins. Co.  
ERISA Disability Benefits 
 
Edna S. Bailey (Associate – Chicago) and Russell H. Birner (Of Counsel – Los Angeles) won a summary judgment 
in Leon v. Principal Life Ins. Co. (CV 08-04201 GAF (C.D. Cal. Apr. 13, 2009)). 
   
Russell H. Birner 
Muniz v. Connecticut General Life Ins. Co.  
ERISA Disability Benefits 
 
Russell H. Birner (Of Counsel – Los Angeles) won a bench trial under de novo standard of review in Muniz v. 
Connecticut General Life Ins. Co. (2009 U.S. Dist. LEXIS 26970 (C.D. Cal. Mar. 30, 2009)). 
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Dennis J. Rhodes 
Taniguchi v. Prudential  
ERISA Disability Benefits 
  
Dennis J. Rhodes (Of Counsel – San Francisco) won a bench trial following remand from the 9th Circuit in 
Taniguchi v. Prudential (2009 U.S. Dist. LEXIS 28626 (E.D. Cal. Apr. 3, 2009)). 
 
Joshua Bachrach 
Ronshagen v. Reliance Standard Life Ins. Co.  
ERISA Life Benefits  
 
Joshua Bachrach (Partner – Philadelphia) won a summary judgment on the issue of whether death was excluded 
from accidental death coverage in Ronshagen v. Reliance Standard Life Ins. Co. (2009 U.S. Dist. LEXIS 11056 (D. 
Conn. Feb. 12, 2009)). 
 
Joshua Bachrach, Maria-Louise G. Perri 
Green v. Reliance Standard Life Ins. Co.  
ERISA Disability Benefits 
 
Joshua Bachrach (Partner – Philadelphia) and Maria-Louise G. Perri (Associate – Philadelphia) won a summary 
judgment in Green v. Reliance Standard Life Ins. Co. (S.D. Ga. July 7, 2009). 
 
Joshua Bachrach, Edna S. Bailey 
Luka v. Reliance Standard Life Ins. Co.  
ERISA Disability Benefits  
 
Joshua Bachrach (Partner – Philadelphia) and Edna S. Bailey (Associate – Chicago) won a summary judgment in 
Luka v. Reliance Standard (N.D. Ill. June 25, 2009). 
 
Cinthia G. Motley, Daniel J. McMahon and Jason M. Kuzniar 
Walsh v. Prudential  
ERISA Disability Benefits  
 
Cinthia G. Motley (Associate – Chicago), Daniel J. McMahon (Partner – Chicago) and Jason M. Kuzniar (Partner – 
Chicago) won a summary judgment under the de novo standard of review in Walsh v. Prudential (2009 U.S. Dist. 
LEXIS 17835 (N.D. Ill. Mar. 9, 2009). 
 
Edna S. Bailey 
Myers v. Life Ins. Co. of N. Am.  
ERISA Disability Benefits; ERISA Life Benefits 
 
Edna S. Bailey (Associate – Chicago) won a summary judgment in Myers v. Life Ins. Co. of N. Am. (2009 U.S. 
Dist. LEXIS 22631 (N.D. Ill. Mar, 19, 2009)) on a claim that LINA abused its discretion in denying the plaintiff's 
waiver of premium under a group life insurance policy.  The Court found a fact question existed under de novo 
review of the plaintiff's claim for long term disability benefits under a separate group disability plan.  
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Joshua Bachrach, Edna S. Bailey 
Williams v. Reliance Standard Life Ins. Co.  
ERISA Disability Benefits 
 
Joshua Bachrach (Partner – Philadelphia) and Edna S. Bailey (Associate – Chicago) won a summary judgment in 
Williams v. Reliance Standard Life Ins. Co. (2009 U.S. Dist. LEXIS 15673 (N.D. Ill. Feb. 27, 2009)). 
 
Joshua Bachrach, Edna S. Bailey  
Jacobson v. SLM Corporation  
ERISA Disability Benefits 
 
Joshua Bachrach (Partner - Philadelphia) and Edna S. Bailey (Associate – Chicago) successfully defended against 
the plaintiff's petition for the award of fees under ERISA where the court had remanded the case to the insurer for 
additional consideration in Jacobson v. SLM Corporation (1:08-cv-0267 (S.D. Ind. Nov. 10, 2009)). 
 
Joshua Bachrach, Maria E. Bermudez 
Irvine v. Reliance Standard Life Ins. Co.  
Individual Life Benefits 
 
Joshua Bachrach (Partner – Philadelphia) and Maria E. Bermudez (Associate – Philadelphia) won a summary 
judgment in Irvine v. Reliance Standard Life Ins. Co. (D. Minn. July 24, 2009). 
 
Fred N. Knopf, Abigail D. Rubin  
Redd v. Connecticut General  
ERISA Disability Benefits 
 
Fred N. Knopf (Partner – New York and White Plains) and Abigail D. Rubin (Associate – White Plains) won a 
motion to dismiss a declaratory judgment action in Redd v. Connecticut General (09 Civ. 4511 (S.D.N.Y. Nov. 2, 
2009)) in which the plaintiff sought to enjoin the carrier from requiring the plaintiff to submit to a functional 
capacity evaluation. 
 
Joshua Bachrach 
Grooms v. Reliance Standard Life Ins. Co. (M.D.N.C. Sept. 3, 2009) 
Individual Life Benefits 
 
Joshua Bachrach (Partner – Philadelphia) won a summary judgment on a claim for accidental death benefits in 
Grooms v. Reliance Standard Life Ins. Co. (M.D.N.C. Sept. 3, 2009). 
 
 
Marcie J. Freeman 
Owens v. Prudential  
ERISA Disability Benefits 
 
Marcie J. Freeman (Of Counsel – Dallas) won a summary judgment on the plaintiff's claim for long-term disability 
benefits under ERISA  in Owens v. Prudential (Case No. 06-CV-24-GKF-PJC (N.D. Okla. Feb. 3, 2009)). 
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Joshua Bachrach 
Hinkle v. Assurant  
ERISA Life Benefits  
 
Joshua Bachrach (Partner – Philadelphia) won a summary judgment on an ERISA AD&D claim in Hinkle v. 
Assurant (E.D. Pa. May 12, 2009). 
 
Rebecca M. Rothmann, Edna S. Bailey 
Hanlon v. Principal Life Ins. Co. (W.D. Wis. 2009) 
ERISA Disability Benefits  
 
Rebecca M. Rothman (Partner – Chicago) and Edna S. Bailey (Associate – Chicago) won a summary judgment in 
Hanlon v. Principal Life Ins. Co. (635 F. Supp. 2d 882 (W.D. Wis. 2009)). 
 
Rebecca M. Rothmann, Edna S. Bailey 
Schreiner v. United Wisconsin Ins. Co.  
ERISA Disability Benefits 
 
Rebecca M. Rothman (Partner – Chicago) and Edna S. Bailey (Associate – Chicago) won a summary judgment in 
Schreiner v. United Wisconsin Ins. Co., (626 F. Supp. 2d 892 (W.D. Wis. June 16, 2009)). 
 
Joshua Bachrach 
Vergin v. Reliance Standard Life Ins. Co.  
ERISA Disability Benefits 
 
Joshua Bachrach (Partner – Philadelphia) won a motion to dismiss state law claims based on ERISA preemption in 
Vergin v. Reliance Standard Life Ins. Co. (2009 U.S. Dist. LEXIS 26432 (E.D. Wis. Mar. 17, 2009)). 
 
Adrienne M. Publicover, Michael K. Brisbin and Charan M. Higbee  
Bosetti v. United States Life  
Individual Disability Benefits and Bad Faith  
 
Adrienne M. Publicover (Partner – San Francisco), Michael K. Brisbin (Of Counsel – San Francisco) and Charan 
M. Higbee (Of Counsel – San Francisco) won a defense verdict in Bosetti v. United States Life (Cal. App. Ct. 
2009).  The trial court granted the defendants’ MSJ as to all causes of action and damages.  The plaintiff appealed 
and the court of appeal reversed the ruling as to the plaintiff’s contract cause of action, but affirmed the trial court’s 
ruling in all other respects.  
 
Robert Cooper, Adrienne C. Publicover 
Beaty v. Prudential  
ERISA Disability Benefits 
 
Robert Cooper (Associate – Los Angeles) and Adrienne C. Publicover (Partner – San Francisco) won a defense 
verdict at trial in Beaty v. Prudential (2:04-cv-06902 (C.D. Cal. Dec. 2004)).  The case is currently on appeal to the 
9th Circuit. 
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Cinthia G. Motley, Daniel J. McMahon and Rebecca M. Rothmann 
Stillwell v. American General Life Ins. Co.  
Individual Life Benefits 
 
Cinthia G. Motley (Associate – Chicago), Daniel J. McMahon (Partner – Chicago) and Rebecca M. Rothmann 
(Partner – Chicago) won a summary judgment, affirmed on appeal by the Seventh Circuit in Stillwell v. American 
General Life Ins. Co. (No. 05-2160 (C.D. Ill. June 14, 2007) (Slip Op.), aff'd Nos. 07-2613 & 07-2684 (7th Cir. 
Feb. 5, 2009)). 
 
Emily A. Hayes, Fred N. Knopf  
Mood v. Prudential  
ERISA Disability Benefits 
Emily A. Hayes (Associate – White Plains) and Fred N. Knopf (Partner – New York and White Plains) won a 
motion to dismiss a long term disability benefits claim involving diagnostic and pre-existing condition issues in 
Mood v. Prudential (379 F. Supp. 2d 267 (E.D.N.Y. 2005); 2008 U.S. Dist. LEXIS 39220 (E.D.N.Y. May 13, 
2008), aff'd No. 08-2664-CV (2d Cir. Mar. 2, 2009) (Unpublished)).  They subsequently won a motion for 
summary judgment following administrative remand, which was affirmed on appeal by the 2d Circuit. 
 
Linda P. Wills, Marjorie L. Cohen and Marcie Freeman 
Barkley v. Life Insurance Company of North America  
ERISA Disability Benefits 
 
Linda P. Wills (Partner – Houston), Marjorie L. Cohen (Associate – Houston) and Marcie Freeman (Of Counsel – 
Dallas) won a summary judgment in a post-Glenn decision in Barkley v. Life Insurance Company of North America 
(2008 U.S. Dist. LEXIS 56824 (N.D. Tex. July 24, 2008) aff'd No. 08-10788 (5th Cir. Apr. 30, 2009) (per curiam)), 
which was affirmed by the 5th Circuit in a per curiam order.  
  
Cinthia G. Motley, Daniel J. McMahon and Jason M. Kuzniar 
Krolnik v. Prudential   
ERISA Disability Benefits 
 
Cinthia G. Motley (Associate – Chicago), Daniel J. McMahon (Partner – Chicago) and Jason M. Kuzniar (Partner – 
Chicago) in Krolnik v. Prudential  (2007 U.S. Dist. LEXIS 96847 (E.D. Wis. Nov. 15, 2007); 2008 U.S. Dist. 
LEXIS 43024 (May 30, 2008); affirming in part, vacating in part and remanding, 2009 U.S. App. Lexis 13916 
(June 29, 2009)), obtained an order barring any and all discovery in an ERISA disability case under de novo 
standard of review.  They subsequently won a summary judgment under de novo standard of review and won 
judgment on the pleadings on the counterclaim for overpayment.  The 7th Circuit affirmed the award on the 
counterclaim for overpaid benefits and remanded for analysis under the newly described “independent decision” 
standard.   
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