
 

 
 

 
October 2005 Alert 

 

Katrina Spawns Storm Over Insurance 

"The policy has a water damage exclusion, and it applies! Why wouldn’t it?" It's a question we will be 
hearing for quite some time, and the answer seems clear — or does it? 

Typically, a homeowner's policy contains a water damage exclusion. Insurers do not insure for water damage 
occurring either directly or indirectly "…regardless of any other cause or event contributing 
concurrently or in any sequence to the loss." Typical water damage exclusions encompass, among other 
things:  

*          *          * 

flood, surface water, waves, tidal water, overflow of a body 
of water, or spray from any of these, whether or not driven 
by wind.  

*          *          * 

As clear as the answer seems, there is likely to be a lot of dispute on the issue of what caused the damage — 
water or wind. 

In the hours and days following Hurricane Katrina, the federal government declared widespread areas of 
Louisiana, Mississippi and Alabama as federal disaster zones. In total, the federal government declared a 
substantial area of the United States a disaster zone. Estimates indicate that Katrina left nearly 5 million 
people without power. This hurricane has been described as “probably the worst catastrophe” in United 
States history. Katrina and the damage left in its path will have a huge impact on the insurance industry. 
Estimates of total damages caused by Katrina have varied; however, some put the insured losses in the $35 
billion range. Further estimates have indicated that the total economic loss from Katrina is in the $100 billion 
range, or even higher. This latter amount includes both insured and uninsured components of the losses.  

By now we have all seen the images of the devastation caused by Katrina. From an insurance perspective, 
these images give rise to questions surrounding several fact-driven scenarios. What was the extent of the 
damage caused by wind, and what was caused by flood? And while the media and the civil authorities focus 
on the human interest stories, there are, of course, issues for insurers involving civil evacuation, business 
interruption, reinsurance and the like. Ultimately insurers and their insureds will need to determine:  

1. What is wind damage and what is flood damage?  
2. When did the damage happen?  
3. How did it happen?  
4. What was the time sequence? 
5. What specific facts apply to each loss?  
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While there has been no definitive investigation (and no definitive answers to the above questions), we know 
that the levees broke and that vast areas of New Orleans were flooded. We also know that much of the Gulf 
Coast suffered both wind and water damage. It has also been reported that a steel barge broke from its 
mooring and damaged a levee, which contributed to the flooding in New Orleans. The exclusion cited above 
was designed to answer a line of judicial reasoning that demonstrated the length trial courts had gone in 
liberally interpreting coverage in favor of insureds. 

Prior to the typical exclusion referenced above, courts seized upon two approaches in their interpretation of a 
policy's coverage, namely "concurrent cause" and "efficient proximate cause." Under the "concurrent cause" 
theory, if two losses (one covered, one excluded) combined to produce a loss, the loss was held to be 
covered. Under the theory of "efficient proximate cause,” the courts looked to the prime, or moving, cause of 
a loss. If the prime cause was covered, then the loss was covered. Thus, if wind broke off a gangway and it 
fell on a dock, causing the dock to subside, and subsequent wave action caused the dock to sink, the loss 
would be covered. That example illustrates the way many courts tend to lean, although modern exclusions 
are designed to deal with such scenarios involving multiple causes. 

One other element that is presented in these scenarios is the so-called Mierzwa effect, named after Florida’s 
4th District Court of Appeal's decision in Mierzwa v. Florida Windstorm Underwriting Association. The 
Mierzwa decision put a peculiar twist on Florida's valued policy law. The Mierzwa court, interpreting 
Florida’s valued policy law, found that the defendant insurance company, a windstorm insurer, owed the full 
face amount of the policy in a total loss situation, even though much of the damage caused to the property 
resulted from flood, an excluded peril under the policy. For the Mierzwa court, the insurer’s liability would 
be for the full face value of the policy, even if a covered peril caused only part of the damage. It did not 
matter that a large portion of the damage was caused by flood. The effect of the Mierzwa decision was that a 
windstorm carrier could be found responsible for the full face value of its insured's policy, even though much 
of the damage was caused by flood (an excluded peril), and even if there had been some money collected by 
the insured from a separate flood policy. For obvious reasons, insurers throughout Florida took exception to 
this 2004 decision and successfully lobbied the state’s Legislature for an appropriate modification of the 
state’s valued policy law. This so-called Mierzwa fix may offer little solace to insurers in Louisiana, 
however, because that state has its own valued policy law. Louisiana’s statute, unlike Florida's, has not been 
interpreted fully, nor does it contain similar remedial language. 

Although Louisiana courts have not had, in the context of Katrina, the opportunity to directly address the 
wind-versus-flood issue, two actions have already been brought that seek to put this issue before the courts. 
On Sept. 15, 2005, Mississippi Attorney General Jim Hood brought suit against Mississippi Farm Bureau 
Insurance, State Farm Fire and Casualty Co., Allstate Property and Casualty Insurance Co. and various other 
named and unnamed insurers on behalf of the State of Mississippi. In his lawsuit, the attorney general seeks a 
declaration that certain provisions that purport to exclude coverage for flood and water damage are void and 
unenforceable. The complaint is couched in terms of the consumer’s “reasonable expectations,” which is a 
well-known and widely accepted approach to interpreting policies in favor of insureds. While the reasoning 
here seems far-fetched, it still needs to be vigorously resisted. A full copy of the complaint filed in this action 
is at: http://www.wilsonelser.com/fcwsite/uploadimages/Attachments/Hood_Complaint.pdf. 

Soon after, on Sept. 19, 2005, a class-action lawsuit styled as Gladys Chehardy et al. v. Louisiana Insurance 
Commissioner J. Robert Wooley et al. was filed on behalf of a number of Louisiana insureds. The Chehardy 
class action is brought on behalf of those New Orleans property owners who hold hurricane policies, but who 
do not have flood cover. The complaint estimates that 60 percent of New Orleans residents lacked flood 
cover. Named defendants are the Louisiana insurance commissioner and a number of U.S. insurance carriers 
that allegedly issued storm/hurricane policies in the state. Chehardy seeks a declaratory judgment and a writ 
of mandamus that would require the Louisiana insurance commissioner and the various carriers to deem that 
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the New Orleans levee breaks were caused by “windstorm” damage and negligence. The complaint suggests 
that certain New Orleans levees failed because they were negligently maintained, resurrecting the ghost of 
"concurrent" and/or "efficient proximate cause" discussed above. While it is too early to opine, we expect 
that these disputes will evolve, giving rise to Mierzwa-type issues and arguments.  

Additionally, there are many references in the media and in the complaints to losses caused by "storm surge." 
The argument appears to be that a "storm surge" is something quite different from "flood," and that in the 
litany of perils excluded, the words "storm surge" do not appear. Thus, the argument goes, the failure to 
include "storm surge" creates an ambiguity. Although this argument is far-fetched, politics can create strange 
outcomes. 

The legal issues relating to Katrina remain varied and unique. The losses suffered as a result of Katrina will 
create complex insurance and reinsurance issues regarding causation and coverage. Determining whether the 
property damage was caused by wind-driven rain, storm surge, rising floodwaters or wind will remain tricky. 
This is particularly so in the coastal region, which, compounding things, suffered a large proportion of the 
total damage from Katrina. 

Insurers, like insureds, will have to take great care in examining other policies and ascertaining the exact 
nature of damage and its causation. The extent of the catastrophe and its political implications suggest that 
these issues may end up in litigation. 

Wilson Elser has formed a team of attorneys from our insurance coverage, property, reinsurance and 
maritime groups to respond to your needs. If you require further details, you may contact 
hurricane@wemed.com, or MazzolaJ@wemed.com for Jean-Claude Mazzola, who acts as the coordinator 
for our team. 
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