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New York courts, including the Court of Appeals, continue to interpret the New York Labor Laws and each new piece acts 
as another piece in the puzzle. Several recent court decisions have helped to clarify the meaning and interpretation of the 
Labor Law, specifically §240(1) and §241(6). These decisions are for the most part favorable to defendants. 
 
Worker Entitled To Protection Of Labor Law §240 When Safety Equipment Was Not Provided To Prevent Worker From 
Falling While Dismantling Scaffold 
 
In New York, it is well settled that Labor Law §240(1) imposes on all contractors, owners and their agents liability for 
damages to workers who are injured in the course of their employment in the building and renovation trades when an 
elevation related hazard is a proximate cause of an injury. In Bautista v. Helmsey-Spear, Inc., the Court of Appeals held 
that the “sole proximate cause” or “extraordinary cause” defense to §240(1) should be limited to situations where a worker 
has been provided with “proper protection” and, thereafter, through intentional misuse or other egregious misconduct, 
neutralizes the protections afforded by the safety devise. 
 
The plaintiff in Bautista was a worker injured after falling from scaffolding that he was dismantling while cleaning a 
building’s exterior wall. Plaintiff testified that there were “no handrails or ropes provided for the scaffolding and that he 
had not been provided with a safety belt to prevent him from falling.” As plaintiff was loosening the screws of the roof-
scaffolds in order to move it, he knelt on a beam or platform that was part of the scaffold. The platform tilted, causing him 
to fall to the roof below. 
 
In opposition to plaintiff’s motion for summary judgment, defendants made the following arguments: 1) the accident at 
issue is not the type of event which was intended to be covered by Labor Law §240(1); and 2) plaintiff’s independent 
intervening action of kneeling on the scaffold platform constituted a superseding cause “of an extraordinary nature.” 
 
The court noted that “although a plaintiff is not required to prove negligence on the part of the defendant owner, contractor 
or subcontractor in order to sustain his claim under the Labor Law §240, he must demonstrate that he was subjected to an 
elevation related risk which the statute was designated to obviate and that there was a causal connection between a 
violation of the statute and the injury sustained.”  Id. However, the court held that “a violation of that provision is 
established not only by the collapse of the platform, but also by the failure of the defendants to provide him with an 
alternative safety device which would have provided proper protection…the failure of defendants to provide such safety 
devices is sufficiently causally related to the injury to trigger the implementation of the strict liability rules of Labor Law 
§240(1).” 
 
Broad Discovery View Adopted by New York Appellate Court In Labor Law Suits 
 
The First Department held that a cement mason who was injured at work must submit to an examination by a vocational 
rehabilitation specialist chosen by his employer, even though the man did not plan to call a similar specialist of his own at 
trial. The position taken by the First Department is that also taken by the Fourth Department, adopting a broad view of 
discovery for lawsuits that allege labor law violations. 
 
The majority cited a Court of Appeals case that supported  “open and far reaching pretrial discovery.”  It further cited a 
case from the Fourth Department that dealt directly with this issue and held that “a plaintiff should undergo an 
examination by a rehabilitation expert at the request of the defense.” In response to the dissent’s opinion that the court had 
abused its discretion, the majority stated, “the dissent’s position could not ‘be reconciled with New York’s policy of 
liberal disclosure.’” 
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Strict Liability Provisions for Elevation Related Risks under Labor Law §240 
 
In a unanimous decision, the Court of Appeals held that strict liability provisions for elevation related risks apply when a 
worker falls on a roof, but not off of the roof, and when a worker is performing an “inspection” that is incidental to the 
actual task. 
 
In Prats v. The Port Authority of New York & New Jersey, the issue was whether §240 of the Labor Law applied where a 
worker was inspecting rather than altering. The court unanimously held that while someone who is solely an inspector is 
not covered by the law, someone who inspects his or her work as part of a construction job is entitled to the strict liability 
protections. 
 
The plaintiff was a mechanic injured while working on The World Trade Center in 2000. His employer has contracted 
with the Port Authority to repair air-handling units. He was inspecting a rehabilitated unit suspended approximately 30 
feet overhead when he leaned a ladder against the unit. He was about half way up when the ladder slipped out from under 
him. He was hurt when the ladder bounced off the floor and struck him in the face before he hit the ground. 
 
A federal trial court dismissed plaintiff’s §240 claim on a motion for summary judgment stating that plaintiff was merely 
performing an inspection and was not undertaking the sort of construction related activity that would trigger strict liability. 
On appeal, the Second Circuit asked the state court for clarification. The state court agreed that a worker engaging solely 
in an inspection would not be covered by Labor Law §240. However, the judge stated that §240 claims must be reviewed 
within the entire framework of the chore being performed and the resulting accident. 
 
Here, the court stated “inspections were ongoing and contemporaneous with other work, not unlike when a carpenter hits a 
nail with a hammer, looks at or inspects the results and then strikes again.” The court ultimately held that whether a 
particular inspection falls within §240 it must be determined on a case by case basis depending on the context of the work. 
 
Similarly in Strigel v. Hillcrest Heights Development Corporation, the plaintiff was unloading materials on the roof of a 
condominium in a Buffalo suburb. He was unrestrained and unprotected by any safety device when he slipped on a patch 
of frost he slid down the roof. An appellate court found that an accident was elevation related, even though the worker did 
not fall off the roof. The Court of Appeals unanimously affirmed. 
 
Liability for Height-Related Falls 
 
A recent Court of Appeals decision,  Narducci v. Manhasset Bay Associates, resulted in a decision quite favorable to 
defendants on the issue of height related accidents.  
 
In general, Labor Law §240(1) applies to falls from heights, either by a worker falling from a height, or an object falling 
from a height onto a worker. However, since its enactment there have been disputes as to the specific application of that 
section. In Narducci, the court provided some clarification as to the scope of §240(1). Narducci holds that more than an 
elevated work surface, a fall and an injury are required in order to succeed under the strict liability provision of Labor Law 
§240(1). Labor Law §240(1) applies to both “falling worker” and “falling object” cases. However, the court held that with 
respect to falling objects, the section only applies where the falling of an object is related to a significant risk inherent in 
the relative elevation at which items must be positioned or secured. Therefore, despite plaintiffs’ arguments to the 
contrary, for §240(1) to apply, the plaintiff must show more than simply than an object fell, causing injury to a worker.  
 
The plaintiff in Narducci was removing window frames while standing on a ladder. A pane of glass fell from an adjacent 
window and hit him. The plaintiff argued that he would not have been injured if he had been allowed to use a jack to stand 
above the windows. The Appellate Division, First Department, held that he had stated a valid claim under §240(1). 
However, the court of Appeals held that the plaintiff in Narducci could not succeed under §240(1), because the glass in 
question was not an object being hoisted or secured, but was at the same elevation he was.  
 
Work on A Ceiling May Not Fall Under §240(1) 
 
While deciding Narducci, the Court of Appeals also decided a companion action, Capparelli v. Zausmer. In Capparelli, 
the plaintiff, who was standing on a ladder, was installing light fixtures located in a ceiling grid a short distance above his 
head. The Appellate Division, Fourth Department dismissed his claim under 240(1), arguing that the accident resulted 
from the usual and ordinary dangers of a construction site, not the extraordinary elevation risks addressed by 240(1). In 
upholding the dismissal, the Court of Appeals held that because the plaintiff was at the ceiling height level when replacing 
the light fixtures, his case did not involve the hazards contemplated by §240(1), i.e. a difference between the elevation 
level of the work and the materials being used.  
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These companion actions are significant for defendants because numerous cases are brought under the Labor Laws 
alleging that the plaintiff was injured by a ceiling grid or while working on a ceiling grid. While plaintiffs can still 
commence lawsuits after being injured by a fall while working on a ceiling and/or being hit by a ceiling tile, the chances of 
success are more limited, now that §240(1) does not automatically apply.  
 
The decision in Narducci also referred to §240(1) requiring that the falling object fall “while being hoisted or secured” for 
liability to be imposed under §240(1). Therefore, in a case where an object has been successfully lifted to a height and then 
falls, but not while being hoisted or secured, the plaintiff arguably would not have a cause of action under §240(1). For 
example, State Supreme Court Judge Andrew Siracuse has suggested that if a pile of bricks falls on a worker below, the 
worker would not be entitled to assert a claim under §240(1), if the accident did not occur as the bricks were being hoisted 
or secured. In addition, the argument can be made that if a scaffold collapse injures workers on a lower level, they should 
not be allowed to proceed under §240(1), because they were not standing on the section of the scaffold that fell nor were 
they hit by an object being hoisted or secured.  
 
No Automatic Liability For Ladder Injury 
 
Courts routinely grant summary judgment pursuant to Labor Law §240(1) to construction workers who fall from ladders.  
However, the New York Court of Appeals recently decided a case called Blake v. Neighborhood Housing Services of New 
York City, Inc., which will assist in the defense of Labor Law cases. The court held in Blake that it would be improper to 
impose liability for a “ladder injury”1 where all of the proper safety precautions were met. To do so, would give the statute 
a meaning never intended by the legislature.  
 
In Blake, the plaintiff set up an extension ladder, which he owned and frequently used, to scrape windows. The plaintiff 
testified that the ladder was steady, had rubber shoes, and was in proper working condition. When the plaintiff began 
scraping rust from a window, the ladder retracted, causing the plaintiff to injure his ankle. The jury found, and both the 
Appellate Division and the Court of Appeals affirmed this decision, that the ladder was constructed properly and operated 
in a manner that afforded proper protection to the plaintiff. The jury found, and the court affirmed, that the accident 
happened not because the ladder malfunctioned, was defective, or improperly placed, but because of the way in which the 
plaintiff used the ladder.2  
 
In Blake, the court discussed the legislative history and purpose of §240(1) of the Labor Law. Originally, the statute was 
created in response to the large number of deaths and injuries in the construction industry. Its objective was to force 
employers to provide a safe workplace for employees. While the legislature never explicitly provided for strict liability 
when a worker fell from a ladder or scaffold, the courts have created that aspect of §240(1) through case law. The Court of 
Appeals has now stated that a defendant was never meant to be held liable if it furnished an employee with a safe 
workplace. The court clearly stated that the words “strict or absolute liability” does not appear anywhere within the text of 
the statute. The purpose of the law was to compel contractors to comply with the statute, not to penalize them even if they 
do comply. 
 
The Court of Appeals held that in cases where a scaffold or a ladder collapses or malfunctions for no apparent reason, a 
rebuttable presumption of a statutory violation is afforded to a plaintiff. Once a plaintiff makes a prima facie showing of a 
statutory violation, then the burden shifts to the defendant to show, upon a plausible view of the evidence, that there was 
no statutory violation, and that a plaintiff’s own acts or omissions caused the accident. Should a defendant show by 
conclusive evidence that there was no statutory violation, then summary judgment in favor of a defendant should be 
granted. In the alternative, if the defendant cannot show by conclusive evidence that there was no statutory violation, but 
can make some showing that one did not exist, then that may be sufficient for a defendant to show that there is a material 
fact in dispute and thus, defeat a motion for summary judgment by a plaintiff. Should a defendant fail to meet either of 
these two showings, then summary judgment will be found in favor of the plaintiff. 
 
The Court of Appeals held that just because a plaintiff had an accident, it is not, in and of itself, sufficient to establish a 
§240(1) violation. A plaintiff must still show that there was a statutory violation (such as a failure to provide fall 
protection), and that that violation was the proximate cause of the plaintiff’s injuries. Should a plaintiff establish these 
elements, then comparative negligence of the plaintiff will not be considered. Should the plaintiff not make a conclusive 
showing of a statutory violation and proximate cause, then the comparative negligence of a plaintiff may be considered 
unless and until a plaintiff makes the appropriate showing. A defendant is not liable under §240(1) where there is no 
evidence of a statutory violation and the accident was a sole result of the plaintiff 's own negligence.  
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Conclusion 
 
While the purpose of the original New York Labor Laws was simply to protect workers exposed to extreme workplace 
hazards, the interpretation and impact of those laws has always been complex. These recent decisions take a step forward 
in clarifying the application of §240(1) and §241(6) of the Labor Laws. 
 
If you would like more information, please contact Stephen M. Marcellino at 914.323.7000, ext. 4130 or by email at 
stephen.marcellinos@wilsonelser.com. 
 

 
1 In Blake, while the plaintiff was working on a ladder, the ladder retracted, causing the plaintiff’s leg to be caught between the rungs on 
 the extension and the main frame of the ladder. His ankle was crushed. It is unclear from this decision whether or not the plaintiff fell 
 from the ladder. 
2 It was determined the plaintiff failed to lock the clips on the extension ladder. 
 

 

This article is for general guidance only and does not contain definitive legal advice.  Contact us at 
alerts@wilsonelser.com.  
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