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Protests and the Workplace: A Right 
to Speak?

Do Employees Have the Right to Free Speech at 
Work?
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 Federal Laws and Freedom of Speech at Work

‒ The First Amendment

 Protects free speech rights for public employees

 Does not apply to employees working in the public sector

Federal Laws and Freedom of Speech at 
Work
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 Federal Laws and Freedom of Speech at Work

‒ The National Labor Relations Act of 1935

 Applies to most employees in private sector

 Protects speech when employees are engaged in concerted activity to address union 
activities and work-related issues, i.e., wages, benefits, and working conditions

 Does not protect abusive speech, i.e., profanity, hate speech, offensive statements

Federal Laws and Freedom of Speech at 
Work
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‒ Equal Employment Laws

 Whistleblower protection - protects employee speech related to rights 
under the specific employment laws

Federal Laws and Freedom of Speech at 
Work
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 State-specific laws

‒ Off-duty Recreational Activities

‒ Off-duty Political Activities

 State Anti-Discrimination and Anti-Harassment Laws

‒ Whistleblower Protection

Federal Laws and Freedom of Speech at 
Work
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 Employer Policies and Procedures

‒ Considerations When Responding to Employee Expression

 Type of Conduct

 When and Where it Occurred

 Violation of Company Policy

 Consistent with Workplace Expectations

Effective Employer Strategies for Social and 
Political Expression
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 Employer Policies and Procedures

‒ Attendance Policies

 Time off to engage in peaceful protests

Effective Employer Strategies for Social and 
Political Expression
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 Employer Policies and Procedures

‒ Dress Code Policies

 Policies Barring Display of Personal or Political Messages in the 

Workplace

Effective Employer Strategies for Social and 
Political Expression
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 Employer Policies and Procedures

‒ Code of Conduct

 Sets standard of conduct aligned with brand and mission

 Reminds employees of expectations and consequences

Effective Employer Strategies for Social and 
Political Expression
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 Employer Policies and Procedures

‒ Social Media Policies

 Protect brand reputation and confidential information

 Place employees on notice of consequences of inappropriate or offensive social media 

content

Effective Employer Strategies for Social and 
Political Expression
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 Independent Investigation 

‒ Nature of conduct

 Was the employee engaged in concerted activity or protected whistleblowing?

‒ Motive

 Was the employee motivated by a personal grievance, antagonism or malice?

Responding to External Pressures
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 Independent Investigation 

‒ Timing

 Did the employee’s conduct occur during work or off-duty hours?

‒ Company Policy

 Did the conduct violate an established and consistently enforced company policy?

Responding to External Pressures

13

 Independent Investigation 

‒ Impact of Conduct

 Did the conduct have a negative impact on the employer’s interests?

– Business Operations

– Workplace Morale

– Reputation / Brand

Responding to External Pressures
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 Independent Investigation 

‒ Impact of Response / Silence

 Will inaction or action lead to additional resentment in the workplace or negative 
publicity?

Responding to External Pressures
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Appellate

Class Action Defense

Employment & Labor
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New Jersey, New York

Courts
U.S. Court of Appeals, Second Circuit

U.S. Court of Appeals, Third Circuit

U.S. District Court, District of New
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U.S. District Court, Eastern District of
New York
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Seton Hall University School of Law,
J.D., 2001, cum laude

Caldwell College, B.A., 1996, cum laude

Laura Stutz practices in the area of employment law counseling and litigation. She represents
management in the hospitality, retail, �nancial services and health care industries, including
hospitals and hospital systems, nursing homes, clinical laboratories, acute care centers and
retail pharmaceuticals. Laura’s practice involves counseling employers on employment laws
and employee bene�t issues arising under ERISA. She also litigates on behalf of management
in state and federal courts and before administrative agencies over disputes involving claims
of discrimination, harassment, wrongful discharge, retaliation, whistleblowing, wage-and-
hour noncompliance, misappropriation of trade secrets, and enforcement of non-competition
and non-solicitation agreements. 

Several of Laura’s cases have centered on hot-button issues such as claims involving the
Equal Pay Act and other wage-and-hour laws, Title VII of the Civil Rights Act of 1964, the
Americans with Disabilities Act and its 2008 amendment, the Age Discrimination in
Employment Act, the Family and Medical Leave Act, Section 1981 of the Civil Rights Act and
state law fair employment statutes. Laura also handles employment-related tort, contract and
whistleblower claims.  She has litigated employment cases in state and federal courts and
taken appeals up to the Second Circuit and Third Circuit Courts of Appeals. Laura also has
successfully defended employers in charges of discrimination �led with the Equal
Employment Opportunity Commission, U.S. Department of Labor, U.S. Department of Health
and Human Services O�ce of Civil Rights and various state agencies. 

After law school, Laura served as a judicial law clerk to the Honorable Richard Newman, Judge
of the Appellate Division, Superior Court of New Jersey. Before her clerkship, while pursuing
her law degree, Laura received the Raymond del Tufo, Jr. Constitutional Law Award as well as
an award for her pro bono service.

Areas of Focus
Employment Litigation and Compliance 
Laura partners with clients to achieve their goals in the areas of compliance and litigation
avoidance. She provides counsel and advice on an array of employment issues from hires to
terminations and everything in between, including disciplinary actions, compliance with state
and federal wage-and-hour laws, prevention of workplace harassment and violence, leaves of
absence, workplace accommodations, restructurings, and due diligence related to M&A and
other business transactions, and workplace issues involving Stark, HIPAA and state privacy
laws.  Laura also prepares workplace policies, contracts and other documents, and guides
and conducts internal investigations.

Representative Matters
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Obtained dismissal of class action brought by the Equal Employment Opportunity
Commission under the Equal Pay Act. 

Obtained dismissal of Fair Labor Standards Act claims against national home improvement
retailer. 

Obtained dismissal of New Jersey Law Against Discrimination claim against a worldwide
leader in beauty products. 

Obtained injunction enjoining former employee from engaging in solicitation and competition
in violation of employment and con�dentiality agreements.
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Gregg Kahn focuses his practice on labor and employment litigation, representing employers
of all sizes. Gregg also devotes a substantial portion of his time to professional liability
defense and real estate litigation. In his various roles over the course of his career, Gregg has
counseled clients, handled complex litigation and coordinated litigation services on a
nationwide basis.

Gregg has successfully defended numerous property managers and real estate brokers
before HUD and the New Jersey Division on Civil Rights against charges of various forms of
discrimination. Additionally, Gregg previously served as national litigation counsel for a real
estate brokerage company where he also handled housing discrimination matters.

Prior to joining Wilson Elser, Gregg worked for several law �rms in New Jersey where his
practice focused on representing employers in labor and employment matters. His ability to
connect with clients and his understanding of their issues stems from experience as in-house
counsel for almost four years in both labor/employment and national litigation roles. Gregg is
a results-driven proponent of practical solutions who maintains a clear line of communication
with his clients.

Areas of Focus
Employment & Labor  
Gregg defends employers against employment discrimination, breach of contract and
wrongful discharge actions under federal and state law. He also counsels employers on a
wide variety of employment issues, including the ADA, ADEA, FMLA, FLSA, NJLAD (New Jersey
Law Against Discrimination), Title VII and other employment and employee bene�ts laws,
including COBRA and ERISA. He develops handbooks and personnel polices suited for both
compliance with the law and ease and e�ectiveness in implementation. Gregg also has
conducted management training sessions throughout the nation on employment law issues.

Professional Liability  
In the area of professional liability, Gregg defends real estate agents, attorneys, nurses and
other professionals against negligence and related claims under federal and state law. In
terms of real estate litigation, Gregg has handled breach of contract, fraud and related claims
in both the residential and commercial real estate contexts.

Representative Matters
Obtained the complete dismissal of a legal malpractice claim in New Jersey State Court via a
successful motion for summary judgment on the basis that plainti�'s claim was barred by the
Entire Controversy doctrine, which requires that whenever possible all phases of a legal
dispute be adjudicated in one action.
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Obtained the complete dismissal of a New Jersey Law Against Discrimination claim �led with
the New Jersey Division on Civil Rights, in which the claimant alleged unlawful discrimination
based on disability in connection with the landlord’s charging of late fees on rental payments
and repairs made to the claimant’s apartment.

Obtained the complete dismissal of a Fair Debt Collection Practices Act, class action lawsuit
against a law �rm in New Jersey Federal Court via a successful motion to dismiss.

Obtained the complete dismissal of a New Jersey State Court lawsuit in which the
defendant/third-party plainti� asserted claims against a law �rm for alleged violations of the
federal Fair Debt Collection Practices Act.

Obtained the complete dismissal of a professional negligence claim against an insurance
agency in New Jersey State Court via a successful motion for summary judgment on the basis
that the plainti� did not �le an A�davit of Merit in a timely manner.

Obtained the complete dismissal of a real estate professional liability claim in New Jersey
State Court, in which defendant/third-party plainti� asserted claims against a real estate
agent who represented the buyer in a residential real estate transaction.

Obtained the complete dismissal of two separate lawsuits in New Jersey State Court, in which the plainti�s

asserted claims against a law �rm pursuant to the federal, Fair Debt Collection Practices Act for failing to conduct

a meaningful review of the underlying collection account before commencing collection proceedings.

Obtained the complete dismissal of a New Jersey Law Against Discrimination claim in New
Jersey State Court, in which the plainti� alleged unlawful harassment and wrongful
termination of her employment on account of her gender, via a successful arbitration
hearing.

Successfully defeated a plainti�’s application for a temporary restraining order in an ERISA
case venued in New Jersey Federal Court, in which plainti� sought the restoration of health
insurance bene�ts during the pendency of the litigation.

Obtained the complete dismissal of a legal malpractice claim in New Jersey State Court, in
which plainti� asserted claims against an attorney representing a mortgagee in a foreclosure
proceeding.  
 
Obtained the complete dismissal of a legal malpractice claim in New Jersey State Court via a
successful motion to dismiss the Complaint on the basis that plainti� could not establish
proximate causation, a necessary element of such a claim.

Obtained the complete dismissal of a New Jersey Law Against Discrimination claim �led with
the New Jersey Division on Civil Rights, in which the claimant alleged unlawful discrimination
based on source of lawful income to be used for rental payments and rent subsidy.
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