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Importance of the choice of law

• Who is going to judge your conduct?
• Policy issued by New York insurer, through 

Massachusetts broker, to a Delaware Corporation 
with main place of business in New Jersey faced with 
a lawsuit in California:
• Whose law applies to coverage issues? 
• to claims handling and bad faith issues? 
• to the right to independent counsel?
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• RSUI Indem. Co. v. Murdock, 2021 WL 305367 (Del. Mar. 3, 2021): 
• The Delaware Supreme Court considered whether the D&O policy 

which insured the directors and officers of a Delaware corporation 
but was negotiated and issued in California, for a company 
headquartered in California and with directors and officers who live 
and work in California, should be interpreted under Delaware or 
California law. 
• The Court concluded that Delaware law should apply.

• Punitive damages is not insurable in California but is insurable in 
Delaware so it made big difference whose law applied.

Insurance Coverage Master ClassImportance of the choice of law

• Maybe more than one law applies?  Depecage.
• Integral Resources, Inc. v. Hartford Fire Ins. Co., 2014 U.S. Dist. LEXIS 83793, fn. 

1 (C.D. Cal. June 13, 2014) ("A separate conflict of law inquiry must be made to 
each issue in a case."); 

• LaPlante v. Am. Honda Motor Co. Inc., 27 F.3d 731, 741 (1st Cir. 1994) (“Under 
the doctrine of depecage, different substantive issues in a tort case may be 
resolved under the laws of different states where the choices influencing decisions 
differ.”); 

• Ruiz v. Blentech Corp., 89 F.3d 320, 324 (7th Cir. 1996) (“A court therefore 
conducts a separate choice-of-law analysis for each issue in a case, attempting to 
determine which state has the most significant contacts with that issue.”)

Insurance Coverage Master ClassImportance of the choice of law

Reservation of Rights: Why reserve rights?

• Waiver and Estoppel?
• Sparta Ins. Co. v. Tech. Ins. Co., 2018 U.S. App. LEXIS 27165 (2nd 

Cir., Sept. 28, 2018) (undertaking defense of a claim without any 
reservation of rights can bar an insurer from disclaiming coverage 
…); 

• Doe on Behalf of Doe v. Allstate Ins. Co., 653 So. 2d 371, 374 (Fla. 
1995); 

• Garamendi v. Golden Eagle Ins. Co., 116 Cal.App.4th 694 (2004) 
(“In virtually every case discussing the waiver issue … the courts 
have found that there was no waiver if the insurer made a 
reservation of rights at any time, even if years after the defense was 
undertaken.”)

• But is a reservation alone enough?  Mike Duffy will talk about that.

Insurance Coverage Master Class
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Reservation of Rights: how to do it

• Unilateral reservation effective?
• Buss v. Superior Court, 16 Cal.4th 35, n.27 (1997) (“Because the right is the 

insurer’s alone, it may be reserved by it unilaterally.”)

• Or does the insured have to agree?
• Richmond v. Georgia Farm Bureau Mut. Ins. Co., 140 Ga. App. 215, 248 (Ga. 

App. 1976) (“An insurer may not give an insured a unilateral notice of reservation 
of rights and thereupon proceed with a complete defense of the main claim absent 
insured's express or implied consent.”)

• Does the insured’s silence constitute consent?
• Colony Ins. Co. v. G & E Tires & Serv., Inc., 777 So. 2d 1034, 1039 (Fla. App. 

2000) (“[insured’s] acceptance of the defense … manifests acceptance of [its] 
terms”); Knapp v. Commonwealth Land Title Ins. Co., 932 F. Supp. 1169, 1172 (D. 
Minn. 1996) (“[the insured’s] silence in response to [the insurer’s] reservation of 
rights letter, and subsequent acceptance of the defense … constitutes an implied 
agreement to the reservation of rights”).

Insurance Coverage Master Class

Reservation of Rights: details matter

• In Harleysville Group Ins. v. Heritage Group Communities, 420 S.C. 321, 339 
(2017), the Supreme Court of South Carolina held that an insurer’s 
reservations of rights letter, despite setting out many pages of policy 
provisions, and other information usually contained in a reservation of rights 
letter, was ineffective because it failed to adequately inform the insured of the 
reasons why the insurer may not be obligated to provide coverage. 
• Accordingly, the insurer was found liable for more than $10,000,000.00 in 

damages. 
• DENC, LLC v. Phila. Indem. Ins. Co., 426 F.Supp.3d 151(M.D.N.C. 2019) (“The 

letter does provide a detailed summary of the findings of the inspector it hired, 
but nowhere are those findings ‘related to’ the policy language. Instead, 
Philadelphia simply repeats verbatim several pages of what purport to be 
policy excerpts, … without explaining how these policy excerpts apply 
individually or in combination ….”) 

Insurance Coverage Master Class

Reservation of Rights: details matter

• Not a new rule. You must “fairly inform” the insured:
• Bogle v. Conway, 433 P.2d 407 (Kan. 1967) (”fairly inform” standard); Brugnoli v. 

United Nat. Ins. Co., 426 A.2d 164, 167 (Pa.Super. 1981) (“It must fairly inform 
the insured of the insurer’s position and must be timely …”); Hoover v. Maxum 
Indem. Co., 730 S.E.2d 413 (Ga. 2012) (“A reservation of rights is not valid if it 
does not fairly inform the insured of the insurer’s position.”); Advantage Builders 
& Exteriors, Inc. v. Mid-Continent Cas. Co., 449 S.W.3d 16 (Mo. Ct. App. 2014)

• What works: detailed explanations?
• Nationwide Affinity Ins. Co. v. Laderout, 293 F. Supp. 3d 870, 877 (W.D. Mo. 

2017) (the insurer’s reservation of rights “clearly and unambiguously explains 
how the allegations in the underlying suit create coverage issues. It identifies the 
relevant Policy provisions, recounts the allegations in the underlying suit 
implicating these provisions, links these provision to the allegations with 
sufficient detail, and then states a clear conclusion. … This was sufficient to 
make a valid  reservation of rights …”)

Insurance Coverage Master Class
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Reservation of Rights: Who should issue it?

• Should be on the insurer’s letterhead and by a representative of the insurer;
• To avoid waiver of attorney client privilege, may not want to have coverage 

counsel sign and send (or sometimes even prepare) the letter .
• The Mississippi Supreme Court recently held that if an adjuster substantially relies on in-

house counsel to prepare a denial letter, the attorney-client privilege does not apply. This 
could make the reasoning of in-house counsel discoverable.  Travelers Prop. Cas. Co. of 
America v. 100 Renaissance, LLC, 308 So. 3d 847 (Miss. 2020); see also, Canyon Estates 
Condo. Association v. Atain Specialty Ins. Co., No. 18-1761 (W.D. Wash. Jan. 22, 2020 
(“Assisting an adjustor in writing a denial letter is not a privileged task.”); Dakota, 
Minnesota & Eastern Railroad v. Acuity, 771 N.W.2d 623, 638 (S.D. 2009). 

• Assume that the person who signs the letter may be deposed in a subsequent bad faith suit;
• Choose a person who is familiar with the claim and coverage issues; 
• Depending on the issues, may want to send the letter by a management or higher level 

person.

Insurance Coverage Master Class

Reservation of Rights: Who should issue it?

• But usually must assert advice of counsel before waiving a defense:
• Aetna Cas. & Sur. Co. v. Sup. Ct., 153 Cal. App. 3d 467, 475 (1984) (insurer did not waive 

privilege as it did not invoke “advice of counsel” defense); 
• Palmer by Diacon v. Farmers Ins. Exch., 261 Mont. 91, 110 (Mont. 1993) (“The attorney-

client privilege applies unless the insurer directly relies on advice of counsel as a defense 
to the bad faith charge.”)

• Botkin v. Donegal Mut. Ins. Co., 2011 U.S. Dist. LEXIS 63871, *19 (W.D. Va. 2011) (“There 
would be little point in retaining coverage counsel to issue an opinion if a party did not 
intend to rely on it. Likewise, if reliance always gave rise to waiver in this circumstance, no 
one would seek coverage counsel’s advice.”)

• Liberty Corp. Capital Ltd. v. Palmetto Bluff Shooting Club, LLC, 2020 U.S. Dist. LEXIS 
220654, *11 (D. S.C. 2020) (drafting denial letter does not waive privilege);

• Barnard Pipeline, Inc. v. Travelers Prop. Cas. Co. of Am., 2014 U.S. Dist. LEXIS 53778, *9 
(D. Mont. 2014) (attorney drafted denial letter, but “insurer has not asserted the defense of 
advice of counsel, and therefore has not waived the attorney-client privilege …”)

Insurance Coverage Master Class

Reservation of Rights: What Should be in it?

• Department of Insurance or Right to Appeal Notice:
• California
• Delaware
• Illinois
• Michigan 
• Minnesota (fire claims)
• Nebraska
• New Hampshire
• New Jersey
• New York (personal property insurance)
• Rhode Island
• Washington
• West Virginia
• Wisconsin

• Sometimes need to give notice of more than one.

Insurance Coverage Master Class
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Reservation of Rights: Who Should Get it?

• Notice of additional insureds.
• The employee’s claim should be addressed to the employee, not just to the company. 

Knox-Tenn Rental Co. v. Home Ins. Co., 2 F.3d 678 (6th Cir. 1993) (there was no 
reservation of rights in place for an employee, because the letter was not sent to him, 
despite the fact that it was sent to his employer).

• Notice to claimants?
• New York Insurance Law § 3420(d)(2) (where there is a claim for bodily injury or wrongful 

death, the accident occurs in New York and the policy was issued or delivered in New 
York, the insurer must give written notice as soon as is reasonably possible of such 
disclaimer of liability or denial of coverage to the insured and the injured person or any 
other claimant).

• Insurer must give prompt written notice of disclaimer of liability or denial of coverage not 
only to the insured but also to any party that has a claim against the insured under the 
policy. Bovis Lend Lease LMB, Inc. v. Royal Surplus Lines Ins. Co., 27 A.D.3d 84, 90-91 
(N.Y. App. Div. 2005).  A failure to give such notice renders the disclaimer ineffective.  
Hartford Ins. Co. v. Nassau Cnty., 46 N.Y.2d 1028, 1030 (1979).

• Could get you in trouble in other states?

Insurance Coverage Master Class

Independent Defense Counsel

• Does the right to independent counsel follow the litigation?
• Hartford Underwriters Ins. Co. v. Foundation Health Services, Inc., 524 F.3d 588 (5th Cir. 

2008).  The state where the underlying case is tried has the more substantial interest in 
preventing conflicts of interest.

• Does the right to independent counsel follow the policy?
• Photomedex, Inc. v. St. Paul Fire & Marine Ins. Co., 2008 WL 324025 (E.D. Pa. Feb. 6, 

2008).  Pennsylvania law controlled the availability of coverage for malicious prosecution 
claims brought in California against a Pennsylvania insured. 

• Perma-Pipe, Inc. v. Liberty Surplus Ins. Corp., 38 F. Supp. 3d 890 (N.D. Ill. 2014) (applying 
Illinois law to assess conflict of interest even though underlying action was pending in 
California)

• Golotrade Shipping and Chartering, Inc. v. Travelers Indem. Co., 706 F. Supp. 214,218-19 
(S.D.N.Y. 1989) (applying New York law regarding insured's right to independent counsel 
even though underlying lawsuit was in Pennsylvania); 

• Northern Ins. Co. v. New York v. Allied Mut. Ins. Co., 955 F.2d 1353 (9th Cir. 1992) 
(California Section 2860 applies to suit pending in Washington).

Insurance Coverage Master Class

Independent Defense Counsel: What triggers the right?

• Any reservation of rights trigger a right to independent counsel:
• E.g., Union Ins. Co. v. Knife Co., Inc., 902 F.Supp. 877, 880 (W.D. Ark. 1995); Herbert A. 

Sullivan, Inc. v. Utica Mut. Ins. Co., 788 N.E.2d 522, 539 (Mass. 2003); Moeller v. Am. 
Guar. & Liab. Ins. Co., 707 So.2d 1062, 1069 (Miss. 1996).

• No per se rule, only some reservations of rights trigger a right to independent counsel:
• E.g., L&S Roofing Supply Co., Inc. v. St. Paul Fire & Marine, Ins. Co., 521 So.2d 1298 

(Ala. 1987); Gulf Ins. Co. v. Berger, Kahn, etc., 79 Cal.App.4th 114 (2000). 
• No right to independent counsel:

• Safeway Ins. Co., Inc. v. Guerrero, 106 P.3d 1020 (Ariz. 2005) (insurer can select defense 
counsel in a conflict of interest, but the insured and its attorney control the litigation); . 
Finley v. Home Ins. Co., 975 P.2d 1145, 1151-52 (Haw. 1998); Tank v. State Farm Fire & 
Cas. Co., 715 P.2d 1133 (Wash. 1986) (enhanced obligation).

• New Jersey rule:
• Burd v. Sussex Mut. Ins. Co., 267 A.2d 7 (N.J. 1970) (if the insured does not agree to the 

reservation, the insurer’s obligation is changed into reimbursement from defense). 

Insurance Coverage Master Class
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Independent Defense Counsel: What triggers the right?

• What reservations are enough to trigger independent counsel?
• Statutory schemes. 

• Cal. Civ. Code Section 2860(b) (“when an insurer reserves its rights on a given issue 
and the outcome of that coverage issue can be controlled by counsel first 
retained by the insurer for the defense of the claim, a conflict of interest may exist.”)

• Blanchard v. State Farm Fire & Cas. Co., 2 Cal. App. 4th 345, 350 (1990).
• The paradigm case where the insurer must provide independent counsel is where the 

insured’s conduct may be classified as either negligent or intentional and the insurer 
reserves its rights to deny coverage for damages resulting from intentional conduct.  San 
Diego Fed. Credit Union, 162 Cal.App.3d 358 (1984).
• Reservations on “occurrence”
• Intentional acts exclusions
• Knowledge of falsity

Insurance Coverage Master Class

Independent Defense Counsel: What triggers the right?

• Does a reservation as to Policy Period trigger a right to independent counsel?  Maybe.
• Yes. 

• Pacific Greystone Corp. v. Aetna Ins., 2000 WL 33936716 (Cal. April 26, 2000); 
• J.R. Marketing, LLC v. Hartford Cas. Ins. Co., 2007 Cal. App. Unpub. LEXIS 9679 (2007); 
• Am. Family Mut. Ins. Co. v. W.H. McNaughton Builders, Inc., 363 Ill.App.3d 505 (2d Dist. 

2006) (insurer would have incentive to obtain or use facts in discovery that the damage 
occurred before policy period and therefore insured entitled to independent counsel). 

• No. 
• Travelers Property v. Centex Homes, 2011 U.S. Dist. LEXIS 36128 (N.D. Cal. April 1, 

2011) (“More importantly, whether the damages occurred before, during, or after the policy 
period is a factual issue outside of counsel's control.”); 

• Federal Ins. Co. v. MBL, Inc., 219 Cal.App.4th 29 (2013) (“We think it is clear where the 
coverage issue in question relates only to the timing of damages, there is no conflict under 
section 2860.”)

Insurance Coverage Master Class

Independent Defense Counsel: What triggers the right?

• Does a reservation to seek reimbursement trigger a right to independent counsel?  No.
• Long v. Century Indem. Co., 163 Cal.App.4th 1460, fn. 10 (2008) (“An insurer’s reservation 

of the right to seek reimbursement of defense costs allocable to noncovered claims -- a 
relative common occurrence -- does not involve an issue that will be litigated in the 
underlying action and, therefore, does not by itself trigger the insurer’s duty to appoint 
independent counsel.”); 

• Travelers Prop. Cas. Co. of America v. Centex Homes (II), 2013 WL 1411135 (April 8, 
2013); 

• Centex Homes v. St. Paul Fire & Marine Ins. Co., 19 Cal.App.4th 789, 802-803 (2018).
• Offer it anyway? Otherwise the insured will argue that panel defense counsel’s fees were 

unreasonable or incorrectly described.

Insurance Coverage Master Class



4/13/2021

7

Independent Defense Counsel: What triggers the right?

• Does a reservation as to punitive damages trigger a right to independent counsel?
• No. Cal. Civ. Code §§ 2860(b) (“No conflict of interest shall be deemed to exist as to 

allegations of punitive damages”); Alaska 21.89.100(b)(1) (“the following do not constitute 
a conflict of interest: … a claim of punitive damages”).

• Maybe, if it is large enough. Bean Products Inc. v. Scottsdale Ins. Co., 2018 IL App. (1st) 
170421 (Ill. App. Jan. 22, 2018) (“We decline to extend the holding in Nandorf such that 
any insurer’s punitive damages reservation, in the face of a punitive or exemplary 
damages prayer for relief, automatically triggers a right to independent counsel.”); Xtreme
Protection Services, LLC v. Steadfast Ins. Co., 2019 IL App (1st) 181501 (Ill. App. April 16, 
2020) (conflict of interest existed given how disproportionately large the claim for punitive 
damages was).

• Yes. Med-Plus, Inc. v. American Cas. Co. of Reading, 2017 U.S. Dist. LEXIS 123553 
(E.D.N.Y. Aug. 4, 2017) (court held that the possibility of an award of punitive damages 
entitled the insured to independent counsel, despite the defense being provided without a 
reservation of rights).

Insurance Coverage Master Class

Independent Defense Counsel: What triggers the right?

• When the carrier insures both sides of the litigation?  Maybe.
• James 3 Corp. v. Truck Ins. Exch., 91 Cal.App.4th 1093 (2001) (right to “independent 

counsel … where the insurer insures both the plaintiff and the defendant.”).
• Impact of comparative negligence. Federal Ins. Co. v. MBL, Inc., 219 Cal.App.4th 29 

(2013) (Because of comparative negligence “Insurers would potentially have to indemnify 
all of their respective insureds against any judgment that might be entered and thus would 
have no incentive to shift liability among them.”)

• LA Terminals Inc. v. United National Ins., 2020 U.S. Dist. LEXIS 180268 (C.D. Cal. Sept. 
30, 2020) (“United National first agreed to defend the City as an additional insured under 
the Policies against Plaintiffs’ claims, and later agreed to defend Plaintiffs in the same 
action against the City’s claims. Thus, … here United National agreed to defend ‘truly 
adverse plaintiffs and defendants, not codefendants,’ raising an untenable conflict of 
interest.”)

• Williams v. American Country Ins. Co., 359 Ill. App. 3d 128 (Ill. App. July 29, 2005) (“a 
conflict of interest existed in this case where American Country was charged with 
providing a defense to both Yellow Cab and Williams, whose interests in how the 
underlying suit was to be defended were diametrically opposed. We agree.”)

Insurance Coverage Master Class

Independent Defense Counsel: What triggers the right?

• When the carrier is in litigation with the insured?  Maybe.
• Yes.  James 3 Corp. v. Truck Ins. Exch., 91 Cal.App.4th 1093 (2001) (right to “independent 

counsel include … where the insurer has filed suit against the insured, whether or not the 
suit is related to the lawsuit the insurer is obligated to defend.”)

• No. Travelers Prop. Cas. Co. of America v. Centex Homes (II), 2013 WL 1411135 (April 8, 
2013) ("Next, Centex argues that it is entitled to Cumis counsel because it is being sued 
by Travelers in a number of other actions. … the rule proposed by Centex is circular. 
Under Centex's logic, anytime an insured wishes to obtain Cumis counsel, it need only 
sue its insurer to create a conflict of interest.")

• Maybe the question should be on the lawyer’s conflict:  is the carrier using the same attorney 
to defend the insured as it is to defend itself?

Insurance Coverage Master Class
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Independent Defense Counsel: Courtesy defense?

• No good deed goes unpunished. 
• If you offer a courtesy defense to a non-insured co-defendant, the non-insured is entitled to a 

defense by independent defense counsel. Otherwise, defense counsel could direct all liability 
to the non-insured who you owed no indemnity to and away from the insured who you would 
have to indemnify. Failure to provide independent counsel to the non-insured can be bad 
faith.
• Mosier v. S. Cal. Physicians Ins. Exch., 63 Cal.App.4th 1022 (1998) (“[insurer] and [non-

insured] agreed that [insurer] would provide a defense to [non-insured], a formal 
relationship akin to that of insured and insurer was formed giving rise to the principles 
enunciated in Cumis, supra, 162 Cal. App. 3d 358. This serves as a sufficient independent 
foundation upon which to base liability for breach of fiduciary duties owed by [panel 
counsel] to [non-insured].”)

• But see: Farmers Ins. Exch. v. Jacobs, 75 Cal. App. 4th 373 (1999) (depublished) (no bad faith 
liability if there was no duty to defend, only negligence).

Insurance Coverage Master Class

Independent Defense Counsel: If triggered, must offer?

• If there is a conflict, can the carrier wait for the insured to ask for independent counsel or must 
the carrier offer it to the insured?
• Bogard v. Employers Cas. Co., 164 Cal. App. 3d 602, 6011 (1985) (“[W]hen such a conflict 

arises [entitling the insured to independent counsel], the insurer’s duty to defend requires 
it to notify the insured of that conflict.”)

• Cal. Civil Code § 2860(a) (If “a conflict of interest arises which creates a duty on the part of 
the insurer to provide independent counsel to the insured, the insurer shall provide 
independent counsel ...”); Alaska stat. § 21.89.100 (“shall provide”).

• Must obtain an express waiver to defend with panel counsel.  
• Starr Indem. & Liab. Co. v. Young, 2019 WL 1442166 (D. Nev. Mar. 31, 2019) (“The Court 

finds that [insurer] breached its contractual duty to defend by not obtaining an explicit 
waiver from [insured] as to his right for independent counsel since [insurer] understood 
that an actual conflict of interest existed between itself and [insured].”)

• Cal. Civil Code § 2860(a) (“… unless, at the time the insured is informed that a possible 
conflict may arise or does exist, the insured expressly waives, in writing, the right to 
independent counsel.”)

Insurance Coverage Master Class

Independent Defense Counsel: What if you fail to offer?

• Breach of the duty to defend?
• Intergulf Dev. LLC v. Superior Court, 183 Cal. App. 4th 16, 21 (2010) (insurer’s failure to 

acknowledge insured’s right to independent counsel is a breach of the duty to defend).
• Bad faith?  

• Yes.  Evanston Ins. Co. v. Preferred Props., LLC, 2008 U.S. Dist. LEXIS 99713 (E.D. Cal. 
Dec. 10, 2008) (“Bad faith liability may attach when an insurer fails to notify its insured of a 
conflict of interest.”)

• No. Dynamic Concepts, Inc. v. Truck Ins. Exch., 61 Cal.App.4th 999 (1998) (“Given the 
complexities of any Cumis analysis, Truck did not breach any legal obligation to defend 
Dynamic when it offered to fully defend at its own expense through appointed counsel 
pending further coverage analysis of the Cumis issue.”).

• Estoppel to raise the coverage defense that created the conflict?
• Dynamic Concepts, Inc., 61 Cal. App. 4th 999, n.10 (“The existence of a conflict would 

have estopped Truck from later raising the provision.”)

Insurance Coverage Master Class
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Independent Defense Counsel: Rate Issues

• Reasonable rates?
• Reasonable in the eyes of the beholder.
• What if the insured was not being defended when it retained counsel.

• Cal. Civ. Code Section 2860(c) (“The insurer’s obligation to pay fees to the independent counsel 
selected by the insured is limited to the rates which are actually paid by the insurer to attorneys 
retained by it in the ordinary course of business in the defense of similar actions in the community 
where the claim arose or is being defended.”)
• Actually paid vs. could be paid.
• Similar actions
• “The community”

Insurance Coverage Master Class

Independent Defense Counsel: Rate Issues

• Impact of a late defense on ability to cap rates.
• Lose control of the case?
• Can still cap rates going forward?

• How do you resolve the rate dispute?
• Litigation.
• Binding arbitration. Cal. Civ. Code § 2860(c) (fee dispute resolved by “final and binding 

arbitration by a single neutral arbitrator selected by the parties to the dispute.”)
• Appoint panel counsel into the same case?  Cal. Civ. Code § 2860(f) (“both the counsel 

provided by the insurer and independent counsel selected by the insured shall be allowed to 
participate in all aspects of the litigation.”).

Insurance Coverage Master Class

Independent Defense Counsel: Litigation Guidelines

• Dynamic Concepts, Inc. v. Truck Ins. Exch., 61 Cal.App.4th 999 n.9 (1998) (“we question the 
wisdom and propriety of so-called ‘outside counsel guidelines’ by which insurers seek to limit 
or restrict certain types of discovery, legal research, or computerized legal research by outside 
attorneys they retain to represent their insureds where there is a potential for an uncovered 
claim. Some guidelines go so far as to call for the use of paralegals, rather than attorneys, to 
respond to ‘routine’ discovery requests or prohibit the retention of experts or the filing of certain 
pretrial motions until shortly before trial. Under no circumstances can such guidelines be 
permitted to impede the attorney's own professional judgment about how best to 
competently represent the insureds.”)

• Aldous v. Darwin Nat’l Assur. Co., 851 F.3d 473, 482 (5th Cir. 2017) (“The same is true of the 
Billing Guidelines themselves. As a matter of basic contract law, an extra-contractual 
document—a document to which Aldous never agreed—cannot limit or define her rights under 
the Policy. … Again, reliance on the Billing Guidelines is problematic under the 
circumstances.”)

• Philadelphia Indem. Ins. Co. v. Chicago Title Ins. Co., 2012 WL 2115487, at *5 (N.D. Ill. June 
10, 2012) (insurer guidelines cannot “govern the amount to which an insured is entitled when 
those guidelines were not a part of the original insurance contract”).

Insurance Coverage Master Class
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Independent Defense Counsel: Litigation Guidelines

• Ind. S.B.A. Legal Ethics Comm., Ethics Op. 3 (1998) (“Especially troublesome are those 
provisions of the subject agreement which tend to curtail reasonable discussion between 
members of the defense team on a day-to-day basis ... Such provisions, even though intended 
merely to achieve cost efficiency, infringe upon the independent judgment of counsel, and tend 
to induce violations of our ethical rules.”)

• N.Y.S.B.A. Ethics Op. 721 (1999) (“The consent of the insured to [litigation management 
guidelines] does not entitle the carrier to impose conditions that would lead to inadequate 
representation or constrain the lawyer’s independent professional judgment on behalf of the 
client.”)

• Pa. Bar Ass’n Comm. on Legal Ethics & Prof’l Responsibility, Ethics Op. 01-200 (2001) 
(“Litigation management guidelines established by ... an insurance carrier, may implicate 
ethical concerns under the Pennsylvania Rules of Professional Conduct where the guidelines 
impose restrictions on the conduct of the representation that the attorney reasonably believes 
restrict his or her ability to effectively represent the insured client.”)

• ABA’s Disciplinary Rule No. 5-107 (B) (“A lawyer shall not permit a person who recommends, 
employs, or pays him to render legal services for another to direct or regulate his professional 
judgment in rendering such legal services.”)

Insurance Coverage Master Class

Independent Defense Counsel: Privilege

• Is independent counsel’s communication with carrier privileged or protected? Yes?
• Common interest doctrine. Nationwide Mut. Fire Ins. Co. v. Bourlon, 617 S.E.2d 40, 45-46 

(N.C. Ct. App. 2005); Visual Scene, Inc. v. Pilkington Bros. PLC, 508 So.2d 437 (Fla. Dist. Ct. 
App. 1987); Lectrolarm Custom Systems, Inc. v. Pelco Sales, Inc., 212 F.R.D. 567 (E.D. Cal. 
2002) (“The Court finds that the common interest doctrine applies to protect at least those 
communications between [insured] and [insurer] relating to the claims and defenses in the 
underlying lawsuit.”) 

• Soltani-Rastegar v. Sup. Ct., 208 Cal. App. 3d 424 (1989) (“‘a report or other communication 
made by an insured to his liability insurance company, concerning an event which may be 
made the basis of a claim against him covered by the policy, is a privileged communication, 
as being between attorney and client, if the policy requires the company to defend him 
through its attorney, and the communication is intended for the information or assistance of 
the attorney in so defending him.’”)

• Cal. Civ. Code § 2860(d) (“Any information disclosed by the insured or by independent 
counsel is not a waiver of the privilege as to any other party.”); Alaska stat. § 21.89.100(e).

Insurance Coverage Master Class

Independent Defense Counsel: Privilege

• Is independent counsel’s communication with carrier privileged or protected? No?
• First Pacific Networks, Inc. v. Atlantic Mut. Ins. Co., 163 F.R.D. 574, 578-79 (N.D. Cal. 1995) 

(“[E]very California case that has indicated that under [Evidence Code § 952] the privilege 
extends to communications between an insured and its carrier involved a situation in which 
the carrier had accepted responsibility for both the defense and indemnification without a 
reservation of rights -- and so had hired one lawyer who simultaneously represented both the 
insured and the carrier.”); 

• Fidelity Nat’l Financial, Inc. v. Nat’l Fire Ins. Co. of Pitts., 2012 U.S. Dist. LEXIS 137616 (S.D. 
Cal. Sept. 25, 2012) ("Accordingly, where a reservation of rights has been made, there is no 
"common interest" and as such, the production of privileged information to the insurer 
constitutes a waiver of the privilege."); 

• In re Pfizer Inc. Securities Litig., 1993 U.S. Dist. LEXIS 18215 (S.D. N.Y. 1993) (rejecting 
argument that insured and insurer share common interest and holding that disclosure by 
insured to insurer waived attorney-client privilege)

• No privilege when carrier denies coverage.

Insurance Coverage Master Class
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Independent Defense Counsel: Privilege

• An insurer that has reserved its right to deny coverage for a claim cannot force a policyholder to 
provide privileged information to the insurer pursuant to the cooperation clause or otherwise. 
• Rockwell Int’l Corp. v. Superior Ct., 26 Cal. App. 4th 1255 (1994); 
• JPMorgan Chase & Co. v. Indian Harbor Ins. Co., 2011 BL 209742 (N.Y. Sup. Ct. May 26, 

2011).
• Fugro-McClelland Marine Geosciences, Inc. v. Steadfast Ins. Co., 2008 WL 5273304 (S.D. 

Tex. Dec. 19, 2008).
• In Illinois, policyholders are required to turn over communications from defense counsel even if 

the dispute involves insurers that are disputing coverage. Waste Mgmt., Inc. v. Int’l Surplus Lines 
Ins. Co., 579 N.E.2d 322, 331-32 (Ill.1991); Allianz Ins. Co. v. Guidant Corp., 869 N.E.2d 1042, 
1061 (Ill. App. Ct. 2007). 

• Have to be consistent.  Vicor Corp. v. Vigilant Ins. Co., 674 F.3d 1,19 (1st Cir. 2012) (holding that 
a policyholder that has shared privileged documents with its insurer during the course of the 
defense, relying on the common interest privilege to avoid a waiver claim by third parties, cannot 
use privilege to avoid producing other privileged documents to its insurer in coverage litigation).

Insurance Coverage Master Class

Independent Defense Counsel: Withdraw the ROR

• Can you go back to panel?
• “Thus, when [insurer] withdrew its Cumis-triggering reservation of rights, it no longer had an 

obligation to allow [insured] to control the litigation or an obligation to pay the attorneys’ fees of 
[insured’s] Cumis counsel.” Swanson v. State Farm General Ins. Co., 219 Cal.App.4th 1153 
(2013).

• OneBeacon America Ins. Co. v. Celanese Corp., 92 Mass. App. Ct. 382 (2017) (“Here, 
OneBeacon offered to defend Celanese against the remaining asbestos and chemical product 
injury claims without a reservation of rights. To this effect, OneBeacon offered to waive any issues 
of coverage and to indemnify Celanese from any settlements or judgments up to its full liability 
limits. In offering to defend Celanese without a reservation of rights, OneBeacon has the right to 
control Celanese's defense of those claims.”)

• Easier to go from independent counsel to panel counsel than to go from panel counsel to 
independent counsel.

Insurance Coverage Master Class

Insurance Coverage Master ClassInsurance Coverage Master ClassInsurance Coverage Master Class

Complex Coverage Mistakes –
and How to Avoid Them:
Assuming or Denying a Defense –
How to Best Avoid Losing Coverage Defenses

Presented by:
Michael Duffy
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Insurance Coverage Master ClassDuty to Defend Generally

• An insurer’s duty to defend generally arises whenever 
the allegations of the complaint create a possibility of 
indemnity coverage under the policy.

• When an insurer accepts the insured’s tender of 
defense, even under a reservation of rights, it normally 
has the right to appoint and control defense counsel as 
well as the right to settle the claim. 

• When an insurer denies a defense, the insured is free 
to protect its own interests and can retain its own 
counsel and defend and even settle the case without 
input from the insurer. 

Insurance Coverage Master Class

WHAT HAPPENS TO THE 
INSURER’S COVERAGE DEFENSES 
WHEN IT INCORRECTLY DENIES A 
DEFENSE TO THE INSURED ? 

Insurance Coverage Master ClassThe “Majority” Rule: No Estoppel

• The “vast majority of cases have properly held that an insurer’s unjustified 
refusal to defend does not estop it from later denying coverage under its duty 
to indemnify.” ALLAN D. WINDT, INSURANCE CLAIMS AND DISPUTES § 4:37 (6th ed. 2013).

• Absent a finding of insurer bad faith, generally the damages an insured may 
recover based on a breach of the insurer’s duty to defend are the reasonable 
and necessary attorney’s fees and costs that the insured incurred in 
providing for its own defense. J. Robert Hall, Considering the Duty to Defend, in 1 NEW APPLEMAN INSURANCE LAW 

PRACTICE GUIDE § 11A.29 (Jeffrey E. Thomas et al. eds., 2015).  
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Insurance Coverage Master ClassThe “Minority” Rule: The Estoppel Doctrine

• Once the insurer incorrectly rejects a tender of defense, it 
breaches its duty to defend and is estopped from raising 
policy defenses to indemnity coverage, even those defenses 
that may have been successful had the insurer not breached 
its duty to defend. Employers Ins. of Wausau v. Ehlco Liquidating Trust, 708 N.E.2d 1122, 1135 (Ill. 

1999).

• “[W]here an insurer refuses to defend…the insurer will be 
obligated to pay…the award of damages or settlement 
assessed against the insured…[The insurer should] … 
have…entered into a nonwaiver agreement with [the 
insured]…[or the insurer] could have brought an action 
against plaintiff for a declaratory judgment on the question of 
coverage. Conanicut Marine Services., Inc. v. Ins. Co. of N. Am., 511 A.2d 967, 971 (R.I. 1986).

Insurance Coverage Master Class
Efforts to Make the Estoppel Doctrine 
the Law in All or Many More States

• The American Law Institute (ALI), in its April 9, 2013 draft of the Restatement 
of the Law of Liability Insurance, favored adopting the Estoppel Doctrine:

• § 21. Consequences of Ordinary Breach of the Duty to Defend

• (1) A liability insurer that breaches the duty to defend a claim loses the right to defend or associate in 
the defense of the claim, the right to assert any control over the settlement of the claim, and the right to 
contest coverage for the claim.

• (2) Damages for breach of the duty to defend include the amount of any judgment entered into against 
the insured or the reasonable portion of a settlement entered into by or on behalf of the insured after 
breach, subject to the policy limits, and the reasonable defense costs incurred by or on behalf of the 
insured, in addition to any other damages recoverable for breach of a liability insurance contract. The 
insurer bears the burden of proof that any amount of any settlement or defense costs is unreasonable.

Insurance Coverage Master Class
Efforts to Make the Estoppel Doctrine 
the Law in All or Many More States (cont’d)

• After Comment the ALI, in its October, 2016  re-draft of 
the Restatement of the Law of Liability Insurance, 
significantly re-worked its initial draft bringing it more in 
line with the Majority Rule:

• § 19 Consequences of Breach of the Duty to Defend

• (1) An insurer that breaches the duty to defend a legal action 
loses the right to assert any control over the defense or 
settlement of the action.

• (2) An insurer that breaches the duty to defend without a 
reasonable basis for its conduct must provide coverage for the 
legal action for which the defense was sought, notwithstanding 
any grounds for contesting coverage that the insurer could 
have preserved by providing a proper defense under a 
reservation of rights pursuant to § 15.
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Insurance Coverage Master Class
Efforts to Make the Estoppel Doctrine 
the Law in All or Many More States (cont’d)

• After additional comments and objections, the ALI adopted the following 
provision in the final draft of the new Restatement: 

• Section 19 Consequences of breach of the Duty to Defend

• An insurer that breaches the duty to defend a legal action forfeits the right to 
assert any control over the defense or settlement of the action. 

Insurance Coverage Master Class
Efforts to Make the Estoppel Doctrine 
the Law in All or Many More States (cont’d)

• The concept of estoppel for a failure to defend has been relegated in the final 
draft Restatement to the Comments to Section 50 which concerns liability for 
bad faith. 

• If an insurer denies a defense in bad faith it should be estopped according to 
the ALI. 

• According to the ALI the estoppel doctrine is also the rule in a “respectable 
minority of states” without regard to whether the insurer denied a defense in 
bad faith.

Insurance Coverage Master Class
The “Respectable Minority” of 
Potential Estoppel States in the U.S.

• ALASKA (conflicting):  Sauer v. Home Indem. Co., 841 P.2d 176, 184 (Alaska 1992) (“an insurance company 
which wrongfully refuses to defend is liable for the judgment which ensues even though the facts may ultimately 
demonstrate that no indemnity is due”); Progressive Cas. Ins. Co. v. Skin, 211 P.3d 1093, 1103 (Alaska 2009). But 
see, Ala. Hosp. Ass’n Trust v. Mut. Assurance Soc’y of Ala., 538 So. 2d 1209, 1216 (Ala. 1989);

• CONNECTICUT: (LIMITED) Capstone Building Corp. v American Motorists Ins. Co., 308 Conn. 760, 67 A. 2d 961 
(2013);

• ILLINOIS Clemmons v Travelers , 88 Ill.2d. 469, 430 N.E.2d 1104 (1981); Conway v Country Casualty, 92 Ill.2d 
388, 442 N.E.2d245 (1982);

• INDIANA (conflicting):  Federal Ins. Co. v Stroh Brewing Co., 127 F.3d 563, 571 (7th Cir. 1997) (applying Indiana 
law) (“choosing to deny coverage based on non-coverage by the insuring clause, thus leaving the insured to fend 
for itself, bars the insurer from recourse to its exclusions”); Emp’rs Ins. of Wausau v. Recticel Foam Corp.,716 
N.E.2d 1015, 1029 fn. 16 (Ind. Ct. App. 1999) (approvingly cited the Illinois Ehlco decision, indicating the estoppel 
doctrine may be applicable in Indiana). But see, Foreman v. Jongkind Bros., 625 N.E.2d 463, 468 (Ind. Ct. App. 
1993);

• MISSISSIPPI: Twin City Fire Ins. Co. v. City of Madison, Miss., 309 F.3d 901, 906 (5th Cir. 2002) (applying 
Mississippi law) (breach of duty to defend precludes insurer from raising defenses to coverage);

• MONTANA: Farmers Union Mut. Ins. Co. v. Staples, 90 P.3d 381, 387–89 (Mont. 2004) (insurer’s breach of duty to 
defend bars insurer from raising coverage defenses); Grindheim v. Safeco Ins. Co., 908 F.Supp. 794, 798 (D. 
Mont. 1995) (applying Montana Law) (“An insurer who refuses, without justification, to defend its insured, will be 
estopped from denying coverage”) American Trucking v. Ralph Nelson et al, 16 cv160 (U.S. MT. April 20, 2018);

• NEW MEXICO: State Farm Fire & Cas. Co. v. Farmers Alliance Mut. Ins. Co., 96 P.3d 1179, 1184–85 (N.M. Ct. 
App. 2004);
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Insurance Coverage Master Class
The “Respectable Minority” of 
Potential Estoppel States in the U.S.

• NORTH CAROLINA: Ames v. Cont’l Cas. Co., 340 S.E.2d 479, 485 (N.C. Ct. App. 1986) (“When an insurer 
without justification refuses to defend its insured, the insurer is estopped from denying coverage”);  In re Abrams & 
Abrams, P.A.., 605 F.3d 238, 241 (4th Cir. 2010) (“Under North Carolina law, if an insurer improperly refuses to 
defend a claim, it is estopped from denying coverage and must pay any reasonable settlement-even if it made an 
honest mistake in its denial.”);

• OHIO: Sanderson v. Ohio Edison Co., 635 N.E.2d 19, 24 (Ohio 1994) (“Fairness and justice demand that an 
insurer that breaches its duty to defend an insured be estopped from asserting” coverage defenses); 

• RHODE ISLAND: Conanicut Marine Servs., Inc. v. Ins. Co. of N. Am., 511 A.2d 967, 971 (R.I. 1986) (“where an 
insurer refuses to defend…the insurer will be obligated to pay…the award of damages or settlement assessed 
against the insured…[the insurer] could have…entered into a nonwaiver agreement with [the insured]…[or the 
insurer] could have brought an action against plaintiff for a declaratory judgment on the question of coverage.”);

• WASHINGTON: Truck Ins. Exch. v. VanPort Homes, Inc., 58 P.3d 276, 279 (Wash. 2002) (insurer breaching duty 
to defend loses right to contest coverage and is bound by result in underlying case, including settlement, so long 
as settlement is reasonable and not fraudulent or collusive); 

• WISCONSIN: Appleton Papers, Inc. v. Agric. Ins. Co., 727 N.W.2d 373, ¶ 11-12 (Wis. Ct. App. 2006) (breach of 
duty to defend forfeits coverage defenses and binds insurer to results in underlying case, including reasonable 
settlement); Radke v. Fireman’s Fund Ins. Co., 577 N.W.2d 366, 371 (Wis. Ct. App. 1998) (“When an insurer 
wrongfully refuses to defend on the grounds that a claim against its insured is not within the coverage of the policy, 
the insurer cannot later contest coverage, but is liable to the insured.”);

• NEW HAMPSHIRE(conflicting): White Mountain Cable Constr. Co. v. Transamerica Ins. Co., 137 N.H. 478, 485 
(1993) (“a final judgment, even by default, made by a court of competent jurisdiction, is conclusive upon an insurer 
disclaiming coverage and refusing to defend when it had a duty to do so”); but see, A.B.C. Builders, Inc. v. Am. 
Mut. Ins. Co., 661 A.2d 1187, 1191 (N.H. 1995) (insurer’s breach of defense duty “should not be used as a method 
of obtaining coverage for the insured that the insured did not purchase”);

Insurance Coverage Master Class
Breach of an Insurer’s Duty to Defend –
Potential Estoppel States

Insurance Coverage Master Class
Six Options for Insurers 
and the Ramifications of these Choices

• Defend Without Reservation of Rights

• Defend Under Reservation of Rights

• Defend Under Reservation / File Declaratory Judgment Action*

• Deny Coverage / File Declaratory Judgment Action *

• Deny Coverage (and do Nothing More)

• Denial of Coverage (and Withdrawal Letter)*

* Generally recommended
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Insurance Coverage Master ClassA. Defending Without a Reservation of Rights

• When an insurer accepts the insured’s defense without a reservation of 
rights, the insurer may select counsel to represent the insured and generally 
controls all aspects of the insured’s defense, including settlement of the case. 

• Once a defense has been accepted without a reservation of rights, an insurer 
can generally be found to have waived any policy defenses which it knew or 
should have known existed at the time the defense was accepted, or is 
estopped from raising those defenses.  

Insurance Coverage Master ClassB. Defending Under a Reservation of Rights

• The insurer accepts the insured’s defense pursuant to a reservation 
of rights.  Doing so may permit the insurer to undertake the insured’s 
defense for a potentially covered claim while preserving its coverage 
defenses. The applicability and/or propriety of those coverage 
defenses, can be litigated, if necessary, in a later or concurrently 
filed declaratory judgment action.  

• A reservation of rights letter must concisely and fairly inform the 
insured of the insurer’s position with regard to coverage for the suit.  
It must also clearly and unequivocally state the insurer’s intention to 
defend under a reservation of rights.  

• When defending under a reservation of rights, it is important for an 
insurer to determine if there is a conflict of interest between the 
insurer and the insured.  

Insurance Coverage Master Class
C. Defend under Reservation / File Declaratory 
Judgment Action

• An insurer could also defend under a reservation of rights while litigating coverage in a declaratory 
judgment action. 

• Pro: This may be a preferred course of action as opposed to a denial where the insurer wants to avoid 
a default judgment and assignment of rights if it believes the insured may not defend the lawsuit.  The 
insurer may also choose this option to control the defense and manage costs, substantive defenses 
and the underlying litigation particularly if the coverage defenses involve a matter of first interpretation.  
This option allows an insurer to protect it and its insured from an adverse ruling in the underlying case 
while the coverage issue is settled.  

• Con: Downside to defending while pursing the declaratory judgment action is paying for the insured’s 
defense.  Absent a policy provision, an insurer is not generally entitled to reimbursement of these costs, 
even if successful in the declaratory judgment action.  
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Insurance Coverage Master Class
D. Deny Coverage / File Declaratory 
Judgment Action 

• An insurer may deny coverage and promptly pursue a declaratory judgment 
action seeking a declaration that there is no coverage under the policy: “if [an 
insurer] declines to defend under a reservation of rights, to avoid estoppel, 
the insurer must file a declaratory action.” Santa's Best Craft, LLC v. St. Paul 
Fire & Marine Ins. Co., 611 F.3d 339, 349 (7th Cir. 2010). 

• Merely filing a declaratory judgment action is insufficient to avoid estoppel, an 
insurer must timely file and pursue a declaratory judgment action.

Insurance Coverage Master ClassE. Deny Coverage (and do Nothing More)

• The riskiest option is to deny coverage outright.  If the insurer wrongly denies a defense 
obligation (i.e., a court finds a duty to defend), the insurer is estopped from raising policy 
defenses to avoid an indemnity obligation for a settlement or judgment in that case.  

• If an insurer is estopped, its indemnity obligation can be expanded because the insurer 
cannot rely on certain policy defenses to avoid paying indemnity. 

• Damages are not restricted and can include sums in excess of the policy limits which flow 
from the failure to defend the suit. See, Hyland v. Liberty Mutual, 885 F.3d 483 (7th Cir. 2018), 
Petition for Certiorari filed with U.S. Supreme Court. 

Insurance Coverage Master ClassF. Deny Coverage (and Withdrawal Letter)

• In Illinois, there is no duty to defend if the insured instructs an insurer not to 
respond.  If an insured withdraws its tender, there is no duty to defend and 
an insurer need not pursue for a declaratory judgment – the insurer’s 
coverage is considered “deactivated,” and it does not have any defense 
obligation. Selective Ins. Co. v. Phusion Projects, Inc., 836 F. Supp. 2d 731, 
732 (N.D. Ill. 2011); Legion Ins. Co. v. Empire Fire & Marine Ins. Co., 354 Ill. 
App. 3d 699, 705, 822 N.E. 2d 1, 6 (1st Dist. 2004).

• A good practice for insurers to avoid coverage litigation is to include a 
request that the insured withdraw its tender in the denial letter: (i) if the 
insured does so, it obviates the need to file a declaratory judgment action; 
but (ii) if insured refuses to withdraw its tender, insurer should file 
declaratory judgment action to prevent estoppel (insurer can always 
withdraw coverage lawsuit if after filed, insured then agrees withdraws its 

tender).
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Insurance Coverage Master Class
Illinois “Safe Harbor”: Filing Coverage Lawsuit, 
Not Available in Every Estoppel State

• As noted above, if an insurer reserves its rights or denies coverage, and timely files a declaratory 
judgment lawsuit, it can avoid estoppel. See, e.g., Santa's Best Craft, LLC v. St. Paul Fire & Marine Ins. 
Co., 611 F.3d 339, 349 (7th Cir. 2010). 

• Although some states follow the Illinois “safe harbor” – i.e., filing a timely declaratory judgment will 
prevent estoppel (see, e.g., Truck Ins. Exch. v. VanPort Homes, 147 Wn.2d 751 (Wash. 2001) (“If the 
insurer is unsure of its obligation to defend in a given instance, it may defend under a reservation of 
rights while seeking a declaratory judgment that it has no duty to defend”), this “safe harbor” is not 
available in every estoppel state. See, e.g., Auto-Owners Ins. Co. v. Potter, 242 Fed.Appx. 94 (4th Cir. 
2007) (North Carolina law). 

Insurance Coverage Master ClassInsurance Coverage Master Class

Policy Limits Demands

Presented by:
Price Collins

March 26, 2021

53

Insurance Coverage Master ClassPolicy Limits Demands

Five Areas Where Mistakes Are Made

• Investigation

• Communication

• Evaluation

• Negotiation

• Documentation 

54
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Insurance Coverage Master ClassBest Practices for Avoiding Extra-Contractual Liability

Investigation

• Be OBJECTIVE – avoid even the appearance of a results oriented 
investigation.  Give consideration strengths and weaknesses.

• Be PROACTIVE, not reactive. Begin investigation as soon as possible and 
be prepared to respond to demands. 

• Focus on what’s in the insured’s best interest

• Investigate facts relating to coverage and make sure you understand how 
coverage issues impact your duty to settle.

• Use objective, qualified EXPERTS.

55

Insurance Coverage Master ClassBest Practices for Avoiding Extra-Contractual Liability

Communication

• Be proactive in communications with the insured and defense counsel.

• Make sure insureds are aware of all settlement demands.

• Make sure insureds are aware of coverage issues that impact settlement 
negotiations.

• Maintain consistent communications with defense counsel – obtain reports 
that provide factual detail, liability evaluation, and resolution strategy.

• Keep the insured informed as to your intent in responding to settlement 
demands.

• Be careful in responding directly to plaintiff’s counsel.

56

Insurance Coverage Master ClassBest Practices for Avoiding Extra-Contractual Liability

Evaluation

• Evaluate liability AND coverage based on the facts, law, and expert opinions.

• Evaluation should fully consider amount of alleged damages and potential 
impact on insured in the event of adverse judgment.  

• Be objective and evaluate from the insured’s point of view.

• Evaluate coverage issues and understand how they impact duty to settle.

• Be open to questioning strength of insured’s defense or coverage defenses –
consider all risks in evaluating whether a settlement is reasonable.

57
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Insurance Coverage Master ClassBest Practices for Avoiding Extra-Contractual Liability

Negotiation

• Understand specific duties imposed by applicable law with respect to 
negotiations.

• Be careful when making a counter offer – this is a rejection of the demand, so 
understand the consequences before making a counter offer.

• Always keep the insured’s best interest in mind when negotiating.

• Make sure your negotiation position can be justified by the facts, law and 
coverage.

• Understand to whom you owe your duties.

• Be careful when multiple claimants or multiple insureds are involved.

58

Insurance Coverage Master ClassBest Practices for Avoiding Extra-Contractual Liability

Documentation

• Completely AND timely document the claim-file

• The claims file should demonstrate reasonableness:

– Document communications with insured and defense counsel

– Document investigation activity

– Document facts relevant to insured’s liability and coverage issues

– Document advice obtained from counsel and other experts relevant to evaluation

– Ensure documentation demonstrates objectivity

– Every communication and document in the claims file is a potential exhibit in the event of 
litigation over a decision to reject a policy limits demand
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Price Collins has the background, legal knowledge and practical management skills required
to e�ciently and e�ectively help insurers resolve coverage issues arising under any number
of insurance policies. Price is a co-chair of the �rm’s Insurance & Reinsurance Coverage
practice. 
 
The majority of Price’s career has been devoted to advising insurance companies in coverage-
related matters, including coverage determinations, claims handling, settlement negotiations
and bad faith avoidance. He also handles litigation in both federal and state courts involving
contractual and extra-contractual claims on a nationwide basis.  
 
Clients often retain Price to handle their most complex negotiations given his extensive
knowledge of insurance coverage law, his thorough analysis of the facts of each case, and his
persuasive presentation skills. In preparing coverage opinions for his clients, Price focuses on
important issues that impact the bottom line and provides recommendations that address
speci�c needs and concerns.

Areas of Focus
Insurance Coverage  
Price’s coverage experience encompasses a wide range of issues under a variety of insurance
policies, including directors and o�cers, errors and omissions, commercial general liability
and commercial property. He also has handled coverage matters under homeowner,
automobile, and kidnap and ransom policies.  
 
In the area of D&O coverage, he has represented insurers with respect to class action
securities fraud and shareholder derivative claims against insureds. He also frequently
represents insurers in coverage matters arising from construction defect claims.  
 
Price has been involved in a variety of commercial general liability matters, representing
insurers that have issued coverage to companies in variety of industries. Over the course of
his career, Price also has handled insurance claims litigation stemming from commercial
property losses.

Price is contributor/co-author of an annual article (2016–2019, 2013–2014, 2002–2011) on
insurance coverage that appears in the SMU Law Review Annual Texas Survey: Insurance Law.
The SMU Annual Texas Survey serves as a tool to legal practitioners in the development of
Texas Jurisprudence. Each issue includes articles from law professors, attorneys and judges
concerning a concise presentation of the present state of Texas law.
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DRI: The Voice of the Defense Bar

Michael Du�y has nearly 30 years of experience representing insurers in insurance coverage
matters, extra-contractual liability, bad faith and reinsurance matters. He regularly advises
clients with respect to insurance coverage issues, drafts insurance policy language, and
litigates coverage and bad faith cases for general and specialty lines insurance and
reinsurance companies. He is a co-chair of the �rm’s Insurance & Reinsurance Coverage
practice. 

Michael also has experience handling class action matters, particularly against insurers. He
draws on the �rm’s national resources and collective experience to realize desired legal
outcomes for his clients based on their individual reputational challenges and �nancial
objectives.   

Michael is involved with several nonpro�t organizations, including Friends of the Orphans,
which is dedicated to improving the lives of orphaned children in Latin America and the
Caribbean, and the Gateway Foundation, which provides treatment for indigents addicted to
drugs and alcohol. He also served as the DePaul University College of Law Alumni Liaison and
as a lector for St. Mary of Vernon Catholic Church. 
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California
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DRI: The Voice of the Defense Bar,
instructor

David Simantob focuses his practice on complex insurance coverage and bad faith matters,
appeals and the use of alternative dispute resolution involving errors and omissions,
commercial general liability, media, personal lines and �rst-party property claims. During his
more than 20-year career, David has advised insurers with respect to insurance coverage,
drafting policy language and claims handling issues in a variety of matters, including
intellectual property, entertainment, disparagement, habitability and various consumer class
action claims. Through Wilson Elser’s expansive network, David regularly engages in
alternative dispute resolution proceedings and appeals of complex insurance matters across
the United States and abroad. Over the years, he has handled insurance coverage litigation
and appeals in cases of �rst impression in California, Florida, Oregon and elsewhere.

David regularly acts as national coverage counsel for major insurance companies. Program
Management is a dedicated practice area at Wilson Elser, comprising licensed attorneys who
evaluate and investigate claims, o�er opinions on coverage, issue coverage positions, retain
and manage counsel for insureds, budget and manage litigation expenses, and make reserve
recommendations. In this context, David’s negotiating skills provide leverage and can
enhance cost-e�ective resolution of claims.

Representative Matters
Argued and won before the Florida Second District Court of Appeal, which a�rmed earlier
win on summary judgment and found no duty to defend an underlying class action complaint
alleging that the insured falsely described its product as organic, as such claims did not
constitute implied disparagement of and concerning the plainti�s and where otherwise
precluded by the policy’s quality of goods exclusion.

After winning in District Court, handled the appeal as part of the team before the Ninth
Circuit, where the Ninth Circuit con�rmed that any potential implied disparagement claims
were precluded by the policy’s intellectual property exclusion.

The U.S. District Court for the Central District of California held that the insurer had no duty to
defend because claims that the insured had labeled its products as organic did not constitute
implied disparagement, infringement of an advertising idea or of a slogan, and was otherwise
precluded by the policy’s intellectual property exclusion.

The Ninth Circuit in held that the insurer had no duty to defend or indemnify because the
complaint against the insured did not seek “damages because of” any injury arising out of a
“disparagement” o�ense, and a wrongful termination of a distribution agreement fell within
the policy’s “breach of contract” exclusion. 

The California Central District Court held that the policy’s TCPA exclusion precluded coverage
for the entire action, including all common law causes of action, arising out of unsolicited
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UCLA School of Law, J.D., 1991
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Kappa

telephone calls by the insured as the common law cause of action arose out of the same facts
as the TCPA claims.

As part of the team, obtained a unanimous decision before California Supreme Court that an
action based on advertisements for product that resembled and had similar name to a
competitor's product was not within “product disparagement” coverage, under personal and
advertising injury provisions of the policy, and that the insured's advertisement that its
product was “superior” did not give rise to a claim for disparagement of competitor's product.

The District Court held, and the Ninth Circuit a�rmed, that the statutory violations exclusion
in the policy precluded coverage for ZIP code collection cases brought under California’s
Song-Beverly Act.

Argued and won appeal in which the California Court of Appeal held that an action based on
advertisements for product that resembled and had similar name to competitor's product
was not within “product disparagement” coverage of the insurer’s policy.

The Ninth Circuit held that the insurer was not subject to speci�c personal jurisdiction in
California in an action to recover for injuries sustained at insured’s Connecticut home, where
insurer’s purported contacts with California were directly attributable to insureds’ unilateral
decisions to move to California.

Argued and won where the Court of Appeals of Oregon held in a case of �rst impression that
the policy’s “employment-related” practices exclusion precluded coverage for a former
employee's claim of defamation based on letter sent by insured to prospective employer.

Argued and won appeal where the California Court of Appeal held  that a non-settling
insurer’s “excess other insurance” clause was not enforceable and that the carrier had a duty
to contribute on a pro rata basis with settling insurers who had a “primary other insurance”
clause.

The District Court held, and the Ninth Circuit a�rmed, that judgment against insured was not
covered because it was based on the insured failing to perform implied in fact contract and
did not arise out of misappropriation of advertising ideas as required under the policy.

The District Court held that replacement cost is not payable until insureds actually repair or
replace the damaged property.
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