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Judicial Minefields for Coverage 

Presented by Alan Fiedel, John Podesta, Sheri Thome, Daniel Tranen and Lisa Wilson 

I. Introduction 
a. California 
b. Florida 
c. Missouri 
d. Nevada 
e. Texas 

II. Insured/Insured disputes about Independent counsel 
a. The right to choose independent counsel vs. panel counsel 

i. California 
1. There must be an actual and present conflict for defense counsel 

between the insurer and the insured created by the insurer’s 
reservation of rights. Cal Civ Code §2860 

2. Important Parts: 
a. Rates equal to what insurer pays in jurisdiction for similar 

litigation; counsel must have at least five years’ experience 
b. Independent counsel must share facts about litigation with 

insurer, subject to in camera review at Superior Court 
c. Arbitration of fee disputes 

ii. Florida 
1. Insurer cannot deny coverage based on a particular coverage 

defense (e.g., timely notice) unless the insurer sends a reservation 
of rights letter within 30 days, and, either (a) notifies the insured of 
its refusal to defend, (b) obtains a non-waiver agreement, or (c) 
retains independent counsel, which is mutually agreeable to the 
parties. §627.426, Fla. Stat. (2020) 

2. §627.426(2), Fla. Stat. (2020) provides that the carrier shall pay 
agreed upon reasonable rates, or if those cannot be agreed upon, 
then a court will set the rate of payment. 

3. Reservation of rights letter creates only the potential for a conflict 
of interest.  

4. Insured is not entitled to reimbursement of the costs of its 
independent counsel unless it can prove that the potential conflict 
of interest actually affected the representation, i.e., elevating the 
interests of the insurer over those of the insured. Travelers Indem. 
Co. of Illinois v. Royal Oak Enterprises, Inc., 344 F.Supp. 2d 1358 
(M.D. Fla. 2004) 
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5. There must be some evidence to suggest an actual conflict for right 
to independent counsel. 

6.  Insured must provide evidence that the defense provided was 
actually affected by the potential conflict of interest. 

iii. Missouri 
1. If reservation of rights is asserted, insured can reject insurer’s 

defense and may select independent counsel at insurer’s expense 
iv. Nevada 

1. Nevada only recently adopted the use of independent counsel  
2. Very few cases on it 
3. Courts will rely on California law 

v. Texas 
1. Under Texas law, the duty to defend gives the insurer the right to 

select counsel generally. 

b. Independent counsel where conflicts arise 
i. California 

1. Fees are limited to panel counsel rate for similar litigation. 
ii. Florida 

1. If insurer offers to defend under a ROR, the insured may reject and 
retain its own counsel without losing its right to seek 
indemnification from the insurer. 

iii. Missouri 
1. Same as Florida 

iv. Nevada 
1. Failing to provide independent counsel could constitute a breach of 

the duty to defend, and in Nevada, that means damages are not 
limited to the limits of the policy. 

2. Insureds may waive independent counsel, but they must do so in 
writing. (Starr) Must explain nature of conflict; the fact that 
insured would have right to IC who would have no duty to report 
to or protect the interests of insurer. 

v. Texas 
1. Under Texas law, the insured is entitled to independent counsel 

when “the facts to be adjudicated in the liability lawsuit are the 
same facts upon which coverage depends.” 

2. The insured must invoke the right to independent counsel 
3. The insurer does not have an obligation to advise the insured they 

have a right to elect independent counsel. 
4. Independent counsel is not bound by the insurer’s panel counsel 

rates or billing guidelines.  The amounts need only be reasonable 
and necessary for similar work in the jurisdiction. 
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c. How reserving rights plays into this process 
i. California 

1. The fact that some claims are covered and some are not does not 
automatically create a conflict. 

2. Not every coverage issue or reservation creates the right to 
independent counsel. 

a. Must create “actual” and “present” conflict and not 
speculative 

b. Insurer may waive coverage defenses to avoid conflict 
ii. Florida 

1. There is conflicting law on whether the ROR creates a conflict. 
2. If the insurer offers to defend under a reservation of rights, the 

insured has the right to reject the defense and hire its own attorney 
to control the defense. 

iii. Missouri 
1. The insurer is given the choice – it can focus on coverage or on 

defending its insured.   
2. Many insureds fail to understand their rights to reject the defense 

when the insurer reserves.  There is no duty to inform the insured 
of its right to reject the defense offered. 

iv. Nevada 
1. ROR or DR Action doesn’t necessarily create that conflict 

v. Texas 
1. In Texas, the issuing of a reservation of rights letter creates the 

potential of a conflict of interest but is not determinative of the 
issue. 

III. The notable risks of bad faith or extra contractual loss
a. Violation of claims handling requirements 

i. California 
1. No statutory bad faith for violation of insurance regulations or 

Insurance Code §790.03 
2. Bad faith where insurer’s tortious conduct causes damage to the 

insured. 
3. Tort remedies may include economic loss, emotional distress, 

attorney's fees incurred to obtain the policy benefits, and punitive 
damages. 

ii. Florida 
1. A bad faith claim may be brought under §624.155, Fla. Stat. 

(2020), or can be based on Florida's common law theory of bad 
faith.  

2. § 624.155, Fla. Stat. (2020) is exclusive remedy for 1st party Bad 
Faith 
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3. Florida’s statutory bad faith has two main elements — a 
generalized “failure to settle” provision found in §624.155(1)(b)1, 
and the creation, in §624.155(1)(a)1, of a private cause of action 
for violations of selected portions of the Unfair Insurance Trade 
Practices Act.  

4. As a condition precedent to filing a lawsuit for statutory bad faith, 
the Florida Department of Insurance, as well as the insurer, must 
be given sixty (60) days written notice of any alleged violation. 

5. The duty of good faith obligates an insurer to handle claims 
brought against its insureds with “the same degree of care and 
diligence as a person of ordinary care and prudence should 
exercise in the management of his own business.” 

6. The courts in Florida consider “the totality of the circumstances” 
anytime they are faced with a bad faith analysis 

7. This standard for evaluating for evaluating bad faith claims applies 
in both first party and third-party bad-faith actions.  

8. The third-party's claim is not a separate cause of action, but is 
solely derivative of the insured's claim.  

9. An insurer does not owe a duty of good faith directly to the injured 
third-party. 

10.  An insurer may be held liable for an excess judgment against its 
insured if, and only if, it has been found to have breached its duty 
of good faith to its insured. 

iii. Missouri 
1. A claim that an insurer has wrongfully denied coverage is 

considered a breach of contract claim. 
iv. Nevada 

1. Denying or delaying: Bad faith is absence of a reasonable basis to 
deny or delay payment on a claim; and knowledge or reckless 
disregard that the decision was unreasonable. (Powers, Pioneer); 
mere negligence is not enough (USF) 

2. Investigate: Failure to investigate is a basis for bad faith (Powers) 
3. No legal requirement that insurer retain an expert (Goodrich) but 

insurer cannot substitute its judgment for that of an expert (arises 
in personal injury damages, reasonableness of treatment) 

4. Breach of claims handling statutes: can be independent cause of 
action, must cause damages, statute requires that officer, director 
or department head be aware of violation.  Prior knowledge, not 
after the fact ratification.  (Skinner, Hackler, 686A.270) 

v. Texas 
1. Texas allows for extra-contractual damages for violations of the 

Texas Insurance Code. 
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2. Texas enforces the Prompt Pay Act that acts similarly to strict 
liability and adds either a 10% or 18% penalty per year depending 
on the type of claim. 

3. Violations of the DTPA can lead to treble damages. 

b. Breach of the duty to defend 
i. California 

1. When an insurer breaches its duty to defend, the insured may 
recover the reasonable costs of defending the underlying action as 
damages.  

2. The insurer is bound by the judgment against its insured as to all 
issues litigated in the action.  

3. A liability insurer's refusal to defend the insurer can be liable for 
tort damages not embraced in the breach of contract action such as 
compensation for emotional distress and punitive damages. 

ii. Florida 
1. If the insurer acts negligently in its duty to defend, its conduct 

constitutes a breach of contract, "entitling the insured to recover all 
damages naturally flowing from the breach. If the insured 
establishes that the insurer's defense was inadequate and it was 
reasonable for the insured to retain the services of its own 
attorneys, then the insured will be entitled to recover all reasonable 
costs and attorney’s fees incurred at the trial level from the carrier. 

2.  Damages awardable against carrier  under §624.155, Fla. Stat. 
(2020), (first party claims) and §627.428, Fla. Stat. (2020)( 
common law claims) 

iii. Missouri 
1. When an insurer breaches a contract (1) it is liable to its insured for 

any judgment recovered against him or her up to the limits of the 
policy plus attorney’s fees, costs, interest and any other expenses 
incurred by the insured in conducting the defense; (2) the insured 
is released from policy prohibition against incurring expenses and 
negotiating and settling claims; and (3) the insurer must reimburse 
the insured for such settlement, in the absence of collusion. 

2. Similarly, an insurer's unjustified refusal to defend on the ground 
of noncoverage includes the loss of its contractual  
right to demand that the insured comply with certain prohibitory as 
well as affirmative policy provisions.  

3. The terms of an insurance policy will determine whether an insurer 
is liable for post-judgment interest, but the insurer will not be 
rewarded for breaching its duty to defend by being put in a better 
position than had there been no breach. 
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iv. Nevada 
1. Failing to Defend: If a carrier doesn’t defend and it should have, 

damages against the carrier are not limited to the policy limits.  
Damages are any damages proximately caused by the breach.  
Default judgments are dangerous.  New case provides for 
reimbursement if carrier extends a defense and it is later 
determined that one was not owed. 

v. Texas 
1. If an insurer fails to defend its insured, when defense was required, 

the insurer will be bound by the judgment for the damages 
adjudged within the limits of the policy and determined to be 
covered under the policy, and for the insured's defense costs, 
including reasonable attorney’s fees and costs.  

2. If an insurer fails to defend its insured, the insurer is precluded 
from collaterally attacking any judgment for damages determined 
to be covered under the policy on the grounds of fraud, collusion, 
or unreasonable damages. 

3. An insurer can, however, challenge coverage for indemnity 
amounts and can challenge reasonableness where the amount was 
not the result of a fully adversarial process. 

c. Failure to settle within limits 
i. California 

1. California requires a demand within policy limits to trigger the 
insurer’s duty to settle. 

2. Insurer’s conduct in rejecting demand must be unreasonable under 
the circumstances.  (Pinto v. Farmers Ins. Exchange (2021) 61 
Cal.App.5th 676.) 

3. Insurer can be liable for full judgment against insured, which may 
be assigned to the judgement creditor (not directly collectible 
under Ins. Code §11580) 

ii. Florida 
1. Florida courts have held that when the insured’s liability is clear 

and an excess judgment is likely due to the extent of the resulting 
damage, the insurer has an affirmative duty to initiate settlement 
negotiations. 

2. As the amount by which an anticipated claim exceeds policy limits 
increases, the amount of time before a prudent insurer would be 
expected to tender policy limits decreases. 

3. If settlement is not reached, the insurer has the burden of showing 
that there was no realistic possibility of settlement within policy 
limits. 
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4. Conduct of plaintiff and plaintiff’s attorney would be relevant to 
the question of whether there was any realistic possibility of 
settlement  

iii. Missouri 
1. An insurer under a liability policy has a fiduciary duty to its 

insured to evaluate and negotiate third party claims in good faith. 
2. Elements for breach of the duty to settle are: (1) the insurer’s 

assumption of the control of the settlement and legal proceedings 
against the insured; (2) demand by the insured that the insurer 
settle the claim; (3) the insurer’s refusal to settle the claim within 
limits; and (4) proof the acts of the insurer were in bad faith not 
just negligent. 

iv. Nevada 
1. If the insurer fails to adequately inform the insured of a known 

reasonable settlement opportunity, the insurer may breach its duty 
of good faith and fair dealing. 

v. Texas 
1. Texas insurers have a Stowers duty to accept reasonable settlement 

offers. 
2. Stowers is generally the only duty applicable to third party 

insurance cases (although the Texas Supreme Court has left open 
the door for damages if there is an “independent injury”.) 

3. The insured can assign its rights to a claim allowing a third party to 
assert extra-contractual claims. 

IV. Time limited demands and the risks connected to this issue in each jurisdiction  
i. California 

1. An insured's claim for “wrongful refusal to settle” cannot be based 
on his or her insurer's failure to initiate settlement overtures with 
the injured third party (Reid v. Mercury Ins. Co. (2013) 220 
Cal.App.4th 262, 277 [162 Cal. Rptr. 3d 894] 

2. Four part test under Graciano v. Mercury General Corp. (2014) 
231 Cal.App.4th 414, 425 [179 Cal.Rptr.3d 717] 

a. The terms of the offer must be clear enough to have created 
an enforceable contract resolving all claims had it been 
accepted by the insurer (Coe v. State Farm Mut. Auto. Ins. 
Co. (1977) 66 Cal.App.3d 981, 992–993 [136 Cal. Rptr. 
331],  

b. All of the third party claimants have joined in the demand 
(Coe)  
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c. It provides for a complete release of all insureds (Strauss v. 
Farmers Ins. Exchange (1994) 26 Cal.App.4th 1017, 1021 
[31 Cal. Rptr. 2d 811]), and 

d. The time provided for acceptance did not deprive the 
insurer of an adequate opportunity to investigate and 
evaluate its insured's exposure. (Critz v. Farmers Ins. 
Group (1964) 230 Cal.App.2d 788, 798 [41 Cal. Rptr. 401]  

ii. Florida 
1. No time limit rule per se. Insurer needs to be proactive in 

investigating claim;  ask for more information to verify claim; ask 
for an extension to respond to claim; and respond within the time 
frame explaining in detail why insurer can’t comply within the 
time given 

2. Agood faith duty obligates the insurer to advise the insured of 
settlement opportunities, to advise as to the probable outcome of 
the litigation, to warn of the possibility of an excess judgment, and 
to advise the insured of any steps he might take to avoid same. The 
insurer must investigate the facts, give fair consideration to a 
settlement offer that is not unreasonable under the facts, and settle, 
if possible, where a reasonably prudent person, faced with the 
prospect of paying the total recovery, would do so. Boston Old 
Colony Ins. Co. v. Gutierrez, 386 So.2d 783 (Fla. 1980). 

3. Lack of formal offer to settle does not preclude finding that 
insurer's failure to settle was in bad faith, but is merely one factor 
to be considered.” Powell v. Prudential Property & Casualty 
Insurance. Co., 584 So.2d 12 (Fla. 3rd DCA 1991 

4. The question of whether a liability insurer has acted in bad faith in 
handling claims against the insured is determined under the 
“totality of the circumstances” standard. Berges v. Infinity 
Insurance Company, 896 So.2d 665 (Fla. 2005) 

iii. Missouri 
1. In personal injury claims – the insurer must respond to a time 

limited demand for policy limits within 90 days or risks seeing its 
insured enter into a 065 agreement 

iv. Nevada 
1. Must communicate the demand to the insured, both before and 

after litigation (Allstate) 
2. Must communicate the ability of the insured to contribute, or 

address elements of the demand (interpleader action) 
3. If insurer fails to adequately inform the insured, those actions can 

be a proximate cause of the insured’s damages arising from a 
foreseeable settlement or excess judgment 

4. No duty to accept a stipulated excess judgment 
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v. Texas 
1. In Texas, time limit demands in a third-party liability claim are 

governed by Stowers.  The insurer must exercise “that degree of 
care and diligence which an ordinarily prudent person would 
exercise in the management of his own business.” 

2. Stowers has specific requirements: the claim is within the scope of 
coverage, it is within policy limits, and the terms of the demand are 
such that an ordinarily prudent insurer would accept it, considering 
the likelihood and degree of the insured’s potential exposure to an 
excess judgment. 

V. Issues of Insurability 
a. Insurability of punitive damages 

i. California 
1. Punitive damages are not insurable, and presence of claim does not 

create conflict entitling insured to independent counsel 
ii. Florida 

1. Punitive damages are not insurable. 
iii. Missouri 

1. Punitive damages are not insurable. 
iv. Nevada 

1. Punitive damages are insurable. 
v. Texas 

1. In Texas, it depends on the wording of the contract.  Texas favors 
the right of the parties to contract, so if not specifically excluded, 
they are likely to be insurable. 

b. Insurability of disgorgement as loss 
i. California 

1. Disgorgment is not “damages” under CGL as they are not an 
award to compensate for injury or damage.  Bank of the West v. 
Superior Court (1992) 2 Cal.4th 1254, 1266 [10 Cal.Rptr.2d 538, 
833 P.2d 545]. 

ii. Florida  
1. Florida law holds that ill-gotten gains do not constitute covered “loss” 

within the meaning of a D&O policy. Philadelphia Indemnity 
Insurance Co. v. Sabal Insurance Group, Inc., No. 17-14844 (11th Cir. 
Aug. 29, 2019), 

iii. Missouri 
1. Missouri has not spoken on this issue 

iv. Nevada 
v. Texas 

1. Unlikely to be insurable. 
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VI. Round Robin discussion of other high exposure risks 
a. More on 065 Agreements in Missouri 
b. Insured/under-insured motorist coverage in Nevada 
c. Fee shifting against insurers in Florida 
d. Coverage limitations and policy limits demands in California 
e. New law in Texas related to appraisal and UIM exposure 
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documents and vendor agreements, including an ambulance company and a large landmark
apartment complex.

Has drafted and negotiated insurance provisions in construction and operation agreements,
and represented the clients with regard to disputes.

Represented property management �rm in a class action challenge to residential lease in San
Francisco concerning bedbugs for more than 5,000 actively managed units. Negotiated a
resolution of nearly all bedbug-related claims applicable to every unit, with a total class
payout of less than $100,000.

Insurance 
Represented carrier in contribution action after co-carrier o�ered an unreasonable amount in
settlement on a “take it or leave it” basis. Recovered 75 percent of the indemnity payment,
plus interest, overcoming continuing damage limitations in the defendant’s policies. Resulted
in unpublished opinion.

Represented insurance company in closeout-related litigation involving their insureds under
an OCIP policy. Resolved issues of Builders Risk and General Liability coverage overlaps.
Matter was complicated by retentions held by the owner and mechanics’ liens �led by
contractors.

Drafted new “continuous damage” and “anti-stacking” endorsement for use by a major U.S.
insurer.

Representing risk retention group in a suit to establish enforceability of a demand deductible,
and the application of an earth movement exclusion containing anti-concurrent cause
language in U.S. District Court in Nevada. Made a successful motion to dismiss bad faith
counter claim.

Representing insurer in construction defect coverage matter to obtain additional insured
recovery and participation in Colorado.

Represented insurer for general contractor in additional insured recovery action resulting in
two published opinions.

Represented insurer in contribution action challenging continuous damage limitation in co-
carrier’s policy.
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Sheri Thome is the regional managing partner of the Las Vegas o�ce and serves on the �rm’s
Executive Committee. She focuses her practice in the areas of employment defense,
professional liability defense, insurance coverage advice and insurance litigation. Sheri also
handles sophisticated commercial cases, even prevailing in a case before the Ninth Circuit
that a�rmed the dismissal of a breach of contract/fraud case against a large �nancial
services company.

Sheri spent the early years of her career as a commercial litigator in California, handling
transportation, business and intellectual property matters for large corporations and �nancial
institutions. She has litigated in both federal and state courts in Nevada and California, and
has published opinions in Nevada, California and the Ninth Circuit Court of Appeals.

Sheri’s ability to surface the critical issues in a case enables her to move quickly and capably,
resulting in the disposition of many matters with early motion practice. Sheri’s business
acumen was honed though her previous work in commercial litigation at an international
�rm. Combining this experience with high self-expectations, she provides her clients with
consistently exceptional, cost-e�ective service.

Areas of Focus
Coverage & Bad Faith 
Sheri’s practice includes providing insurance coverage advice on a variety of subjects,
defending insurance carriers in extra-contractual litigation, and litigating rescission,
contribution and declaratory relief actions. Sheri has handled a wide variety of coverage
matters for domestic and London insurers, including matters concerning construction
defects, property damage, �nancial crimes, employment torts, legal malpractice and
professional malpractice.

Lawyers' Liability 
Sheri represents attorneys in both litigation and transaction-based malpractice matters in
state and federal court, litigating a wide variety of issues. She has handled matters involving
complex commercial transactions, medical malpractice, personal injury, products liability, real
estate, fraud actions, family law and commercial litigation.

Employment 
In employment matters, Sheri represents large and small companies before administrative
agencies and in court. Her clients represent a cross-section of Nevada employers, including
hospitals, casinos, hotels, construction companies, broadcasters, restaurants, nightclubs and
public agencies. Sheri also provides counseling to employers on issues that arise in their daily
operations.

Professional Liability 
In the area of professional liability, Sheri regularly defends insurance agents/brokers, real
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estate agents/brokers, appraisers, directors and o�cers, and �nancial professionals against
claims made by clients, shareholders and third parties.

Representative Matters
Obtained dismissal before the Ninth Circuit Court of Appeals in a commercial case in which
the �rm’s client life insurance company was sued by its business partner on the loss of a real
estate development deal for alleged failure to follow corporate formalities.

Prevailed on a legal malpractice claim obtaining dismissal for failure to state a claim, arguing
that the plainti� could not prove causation.

Prevailed on appeal in the Ninth Circuit in defense of product liability suit against a device
manufacturer.  
 
Obtained a defense verdict in a pregnancy discrimination arbitration.  
 
Summary judgment on successor liability issue; upheld by Nevada Supreme Court in the
leading opinion on the issue.  
 
Summary judgment and attorney fee award in a multi-plainti� case against two Nevada
appraisers.  
 
Summary judgment in a national-origin discrimination matter, upheld by the Ninth Circuit.  
 
Summary judgment for a real estate broker in a negligent supervision matter; upheld by the
Nevada Supreme Court.  
 
Numerous favorable settlements with dispositive motions pending.
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Daniel Tranen is an accomplished litigator who has handled matters and tried cases across
the litigation spectrum and throughout the United States in his more than 20-year law
practice. Daniel is licensed in the state and federal courts of Missouri, Illinois, Georgia and
Massachusetts, and has previously lived and worked in each of these jurisdictions.

Daniel is a recurrent speaker for the ABA, DRI, CLM and CPCU and for individual insurers and
their policyholders. He writes and speaks about the defense of life sciences companies,
insurers in insurance coverage disputes and a variety of other topics in the various practice
areas in which he serves Wilson Elser’s clients. Daniel also provides risk management and
employment practices advice to life sciences companies and other employers, insurers and
professionals. Daniel serves on the �rm’s Associate Education & Development Committee and
frequently speaks on issues of attorney risk management and the strategic practice of law. He
serves on the board of “Spread Ari’s Light,” a foundation that raises funds for services for
children with pediatric cancer.

Areas of Focus
Life Sciences 
Daniel is a co-chair of the �rm’s Life Sciences practice. His primary focus is on the defense of life sciences

companies for individual claims and in the area of mass torts. He has been serving as national coordinating

counsel handling product liability matters for a major international life sciences company and its a�liates for

nearly 10 years. Daniel’s past and current work includes representing clients in mass torts involving the national

pain pump litigation, the heparin contamination crisis, dozens of cases involving allegedly contaminated �ush

syringes, the defense (as local counsel) of NECC in the national meningitis outbreak, and most recently knee

implants and cold therapy devices. He has previously defended life sciences companies in cases involving spinal

implants, catheters, infusers, stents, IVC �lters, dental implants, orthopedic screws and allegedly contaminated

allografts. Daniel has twice been awarded trophies for outstanding advocacy by a major life sciences insurer at its

annual panel counsel meeting. 

Insurance Coverage 
Daniel also devotes a signi�cant portion of his practice to representing insurance companies in insurance

coverage disputes. This work includes representation of insurers in D&O, E&O, CGL, and other third-party and

�rst-party insurance coverage litigation. He handles these matters across the country with a focus on Missouri

and Illinois coverage disputes. Daniel has most recently been providing coverage advice to insurers regarding the

potential for coverage of the national opioid litigation. He has also been appointed as one of two subcommittee

co-chairs for the ABA Section on Insurance Coverage Litigation in the areas of food, drugs and products liability.

Daniel has found that his work as a defense lawyer for life sciences companies and as an insurance coverage

litigator has increased his knowledge and e�ectiveness in both areas of his practice. 

Professional Liability 
Daniel has been representing professionals in liability matters throughout his career with a
focus on the defense of lawyers, engineers, accountants, appraisers, therapists, real estate
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U.S. Court of Appeals, Sixth Circuit
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U.S. Court of Appeals, Eighth Circuit
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U.S. District Court, Middle District of
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U.S. District Court, Northern District of
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U.S. District Court, Northern District of
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Claims and Litigation Management Alliance 
American Bar Association 
ACA International 
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Lawyers, 2010 
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brokers and professionals in the securities industry, including FINRA arbitrations. He has
helped therapists and lawyers with licensing issues. He has also worked in the defense of
medical professionals, other health care providers and in the defense of nursing homes and
long term care facilities. 

Supervision of Downstate Illinois and Missouri O�ces 
As the supervising attorney of Wilson Elser’s o�ces in Edwardsville, Illinois, and St. Louis,
Missouri, Daniel also handles and supervises a wide range of litigation matters, including
appellate practice; premises liability; product liability; transportation and trucking; general
liability; maritime litigation; cannabis law; construction defect; sex abuse; employment; and
environmental law disputes. Under Daniel’s supervision, these o�ces also handle the defense
of FDCPA and other statutory consumer defense claims, collection matters and a variety of
commercial litigation disputes.

 

Representative Matters
Product Liability, Mass Torts and Class Actions 
In re Heparin litigation – MDL in the Northern District of Ohio and in consolidated cases in
Cook County, Illinois. Directed defense of one of the main defendants in more than 300 cases
involving heparin that allegedly contained a contaminant during processing in China.
Obtained settlements paid by other parties, voluntary dismissals or summary judgments in all
cases for client.

In re New England Compounding Pharmacy – MDL in the district court of
Massachusetts. Served as local Massachusetts counsel to NECP through early portion of MDL
process until NECP �led for bankruptcy and settled.

National pain pump litigation – worked on team that directed the defense of hundreds of
pain pump cases in Ohio, New Jersey and California for a national target
defendant. Allegations against defendant were based on improper warnings and marketing
of pain pump products.

AM2PAT, Inc litigation – directed and directly handled the defense of nearly two dozen
contaminated saline syringe cases �led nationally against the distributor of a defunct
manufacturer (AM2PAT).The syringes were allegedly contaminated with bacteria during the
manufacturing process.

Arlandson v. Summit VetPharm LLC et al. (district of New Jersey) – handled defense of
consolidated class action matter against manufacturer of “spot on” �ea and tick treatment.
Secured settlement prior to class certi�cation.

Carter v. B. Braun Medical Inc. CV-10-02573-PHX-ROS (2013 D. Ariz) – obtained summary
judgment in favor of B. Braun in a heparin warnings case involving the development of HIT in
a patient whose left hand was amputated.

Nickerson v. Miller et al (Essex Superior, Mass) successfully defended stent manufacturer by
convincing plainti�'s counsel to voluntarily dismiss client after sending letter threatening
summary judgment based upon federal preemption defense.

Professional Liability 
Ball v. Kotter, 2012 WL 987223 (N.D.Ill) – obtained summary judgment in favor of defendant
real estate broker who was accused of breaching a duty to her deceased ex-husband, who
purchased two high priced Chicago condominiums with her help and titled them in her name.
Court found that Illinois Dead Man's Act did not apply to preclude former co-defendant
attorney from testifying that the condominiums were intended to be a gift to the real estate
broker defendant. Judgment for Kotter was a�rmed by the Seventh Circuit on appeal at 723
F.3d 813 (2013).

Sheehan v. Schlegel, C.A. NO. 2012-0058B, Su�olk (MA) Superior Court (2012) – obtained
dismissal against lawyer on fraud claim arising out of alleged false interrogatory answer.
Court dismissed case on absolute litigation privilege. Decision a�rmed on appeal.

Kroner v. Deer & Stone, PC, 07 L 6784 (Circuit Court of Cook County, Illinois (2009)) –
successful motion for summary judgment on legal malpractice claim. Divorce lawyer was
sued by client contending that the lawyer failed to obtain a reasonable settlement for her due
to the lawyer’s negligent handling of the case. Trial court dismissed the case since the client
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could not prove that she had su�ered any damages given her prior admission that she
received a fair and reasonable settlement (during the divorce prove-up) and her subsequent
admission that she was not coerced into lying at that prove-up.

Ghilarducci v. Forrest, 05 L 10882 (Circuit Court of Cook County, Illinois (2009)) – reassigned
case by insurer from another law �rm just before trial. After trial assignment, trial judge
granted motion for reconsideration on summary judgment and several motions in limine
which gutted plainti�’s case. On the morning of jury selection, plainti� voluntarily dismissed
his case. This was a legal malpractice case arising out of mishandling of foreclosure litigation
relating to several Chicago area car washes.

Redmond v. Kogan, 08 L 377 (Circuit Court of Winnebago County, Illinois (2009)) – successfully
moved to dismiss legal malpractice claim on the basis that subsequent counsel’s poor
arguments to protect plainti�’s interests, and subsequent failure to �le an appeal of a bad
judicial decision were the cause in fact of any injury su�ered by plainti� as a result of
defendant’s alleged negligent delay in paying a transfer fee.

Ng v. Deer & Stone P.C., 2007 L 005368 (Circuit Court of Cook County (2009)) – successfully
moved for summary judgment on legal malpractice claim that lawyer’s failure to act led to
plainti�’s inability to secure permanent residency in the United States. Court agreed that
plainti� was not quali�ed to obtain residency, and therefore, su�ered no damages from legal
malpractice.

Zvunca et al. v. Motor Coach Industries International, Inc. et al., 2009 U.S. Dist. LEXIS 15408
(N.D. Ill) – successfully moved to dismiss legal malpractice and other claims against guardian
ad litem based upon attorney’s quali�ed immunity from suit. This was a legal malpractice
case regarding attorney guardian’s role in a wrongful death suit involving a minor plainti�.

Rodriguez v. Della Croce, 05 CH 1628 (Circuit Court of DuPage County, Illinois (2008)) –
successfully moved to dismiss legal malpractice claim arising out of the �nancing of a real
estate transaction. Court granted motion to dismiss �nding that plainti� could not state a
claim for damages against her lawyer.

Murlas v. Madden et al., 2007 L 012042 (Circuit Court of Cook County, Illinois (2008)) –
successfully argued motion to dismiss legal malpractice claim arising out of the alleged failure
to properly bring a 2-140I petition. Court granted motion to dismiss �nding that plainti� could
not plead or prove proximate cause for his injury.

Strimbu v. Madu� & Madu�, 2007-L-008375 (Circuit Court of Cook County, Illinois (2007)) –
successfully argued motion to dismiss legal malpractice claim based upon viability of claim
after termination of lawyer, who represented plainti� in an employment claim.

Fine v. Red�eld, et al., No. 00 L 5211 (Circuit Court Cook County, Illinois (2003)) – second chair
trial in which plainti� sought more than $10 million in damages arising from underlying
bankruptcy proceeding. Case settled for less than cost of defense on fourth day of jury trial
during cross examination of plainti�.

Brooks-Tyson v. Willoughby & Hopkins, et al., (Circuit Court of Macon County, Illinois (2003)) –
successfully argued motion for summary judgment in $1 million legal malpractice claim
involving an alleged botched workers’ compensation representation.

Coverage Litigation 
Magnolia v. Maxum Indemnity Co., (March 2018 E.D.La.) direct action �led against Maxum
dismissed on summary judgment based upon the fact that claim was �rst made prior to the
relevant policy period on a claims made and reported policy.

Victoria Automobile Insurance Company v. Rider, 2018 WL 926564 (E.D. Mo. February 16,
2018) summary judgment in declaratory judgment action granted for lack of coverage on
automobile policy where the insurer declined to defend after investigation based upon a lack
of coverage.  Underlying case involved a highway death and millions of dollars in claimed
damages.

Ed’s Pallets v. Applied Underwriters, Inc. (SDIL 2017), after initially granting a motion to enjoin
insurer from proceeding with an arbitration in Chicago seeking unpaid premium, Court
granted motion to dismiss by insurer in favor of arbitration and stayed the case pending
resolution of arbitration initiated by Applied Underwriters.

Hanover Ins. Co. v. Vemma International Holdings, Inc. 2016 WL 4059606 (D. Ariz.)
successfully opposed motion for preliminary injunction by Vemma regarding Hanover’s
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obligation to advance defense fees in signi�cant FTC action against Vemma, resulting in
favorable settlement of the insurance claim.

C. White Marine, Inc. v. Certain Underwriters at Lloyd’s, London, ESCV2009-01028-A (Essex
County, MA. (2010)) – successfully argued motion for summary judgment on coverage under a
CGL policy for damage to a crane transported by the insured. Court enforced mobile
equipment exclusion in granting the motion.

Admiral v. SONICblue, Inc. et al., 2009 U.S. Dist. LEXIS 71935 (N.D. CaL) – successfully argued
motion for summary judgment on rescission of Admiral D&O policy based upon
misrepresentations regarding demands for money and services made during the
procurement of the Admiral policy.

Macey v. Carolina Casualty Ins. Co., 585 F.Supp.2d 277 (D. Conn. 2008) – successfully briefed
and argued motion for summary judgment in $3.5 million claim for insurance coverage under
a D&O policy of insurance. Convinced district court judge that I v. I exclusion in policy
precluded coverage for claim.

Qualcomm., Inc. v. Certain Underwriters at Lloyd’s, 161 Cal.App.4th 184 (2008) – defense
demurrer was sustained on the grounds that Qualcomm’s settlement with an underlying
layer of insurance coverage precluded it from any recovery from the Lloyd’s excess layer.
Successfully convinced the appellate court to a�rm in decision certi�ed for publication.
Review was denied by the California Supreme Court.

Le� Construction v. United National Insurance Company, 2007 U.S. Dist. LEXIS 50521 (N.D. Ill.)
– motion to dismiss granted on policy exclusion on request for coverage under a CGL policy
by additional insured under the policy after a serious construction accident.

Equi�n v. Admiral Insurance Company, MON-L-3075-06, Superior Court of New Jersey,
Monmouth County (November 27, 2006) – successful motion to dismiss claim under a D&O
policy based upon a creditor’s exclusion endorsement to the policy.

Flagstar Bank FSB v. Federal Insurance Co. & Continental Casualty Co., 2006 LEXIS 55228 (E.D.
Mich. August 9, 2006) – obtained summary judgment in favor of Continental Casualty Co. on
damages. Flagstar sought a recovery of $9 million from Continental on its $15 million excess
�delity bond as a result of a $19 million fraud scheme. Judgment a�rmed on appeal before
the Court of Appeals for the Sixth Circuit.

Enterprise Renter-A-Car v. United Auto Ins. Co., 04 CH 18125, Circuit Court of Cook County
(2006) – obtained summary judgment in favor of Enterprise whereby the court declared that
United Auto and State Farm policies had to be exhausted before victim in auto accident could
seek payment from Enterprise.

Alanco Technologies, Inc. v. Carolina Casualty Co., 2006 U.S. Dist. LEXIS 31988 (D. Ariz.) –
worked with D&O group to get summary judgment in favor of Carolina Casualty on Alanco’s
claim for attorneys’ fees for case in which restitutionary damages were sought.

In re Spree.com, 295 B.R. 762 (E.D.Pa. 2003) – summary judgment obtained in a D&O
coverage action involving a former director of Spree.com sued by the debtor in possession of
Spree.com for causing the bankruptcy. Successfully argued that the director has no standing
to bring a suit because they had no personal loss.

Conseco, Inc. v. National Union Fire Ins. Co. of Pittsburgh, P.A., et al., 2002 WL 31961447 (Ind.
Cir. December 31, 2002) – worked on team which successfully argued, in a case of �rst
impression in the U.S., that the settlement of claims under Section 11 of the Securities Act
was not a coverage loss under the D&O policy. Obtained a dismissal of a $25 Million claim for
coverage.

ERISA Litigation 
Erlitz v. Cracker Barrel et al., 416 F.Supp.2d 711 (E.D.MO 2006) – after a bench trial, obtained a
defense verdict in favor of Prudential on a group life insurance claim in which bene�ciary
sought bene�ts for group policy which had been cancelled before the insured’s death.

Scott v. Prudential Insurance Company of America, 2005 U.S. Dist. LEXIS 1251 (W.D. Mich.) –
obtained summary judgment in favor of Prudential on arbitrary and capricious standard of
review and in ruling in favor of Prudential on Scott’s claim for long term disability bene�ts.

Caldwell v. Prudential Insurance Company of America, 2004 U.S. Dist. LEXIS 11686 (E.D. Mich.)
– obtained summary judgment ruling in favor of Prudential on plainti�’s failure to exhaust
administrative remedies.



Newport v. Prudential Insurance Company of America, 2004 U.S. Dist. LEXIS 14104 (E.D. Mich.)
– obtained summary judgment ruling in favor of Prudential on plainti�’s claim for long-term
disability bene�ts.

Life Insurance Litigation 
Poulos v. American Skandia Life Assurance Company, 2007 Mich. App. LEXIS 2837 – obtained
summary disposition in favor of American Skandia on claim by bene�ciaries for death bene�t.
Defeated allegations that annuity was ambiguous regarding conditions for payment of death
bene�t. A�rmed on appeal after oral argument.

McReynolds v. Prudential Insurance Company of America, 276 Ga. App. 747 (2005) – obtained
summary judgment in favor of Prudential on claim by �rst wife of insured for life insurance
bene�ts which were paid to insured’s second wife. A�rmed on appeal.

Maritime Litigation 
Wheeling Pittsburgh Steel Corp. v. Beelman River Terminals, Inc., 254 F.3d 706 (8th Cir. 2001)
– worked on appeal which overturned an adverse jury verdict in case involving damage to 300
tons of steel as a result of the 1993 Mississippi River �ooding in St. Louis.

Stephens v. Kraska, 991 S.W.2d 155 (Mo.App. 1999) – successfully argued application of
maritime law to boating accident and obtained dismissal on limitations grounds. Decision
a�rmed on appeal.

Commercial Litigation  
Surabian Realty Co., Inc. v. Premier Education Group, L.P., et al. 4:10-cv-10827-FDS (U.S. Dist.
Mass) – successfully moved to dismiss claims arising out of a commercial lease dispute.
Convinced court that Landlord failed to identify any damages in claims against tenant.
Judgment for Premier was a�rmed on appeal.

Green v. Rogers,06 L 208, Circuit Court of DuPage County, Illinois (2006) – obtained dismissal of complaint seeking

damages against the President of the Clarendon Hills Little League based upon allegations of defamation and

conspiracy; dismissal a�rmed by Illinois Supreme Court at 234 Ill.2d 478.

Marchmann v. Kovel Fuller et al., 06 C 1130 (N.D. Ill. 2008) – obtained dismissal on motion to
dismiss plainti�’s claims of consumer fraud, invasion of privacy, and alleged violation of the
Illinois Publicity Act. Plainti� alleged that Kovel Fuller and Paci�c Life Insurance Company
misappropriated his image and used it in a Paci�c Life television commercial.

West Branch Little League et al. v. Little League Baseball, Inc., 07-656359-CZ (2007) (Circuit
Court Ogemaw County, Michigan) – obtained order dismissing petition for injunction �led by
little league team to stop the Little League playo�s (in advance of the world series) over
dispute regarding West Branch team’s eligibility to play in tournament.

Koresko v. Benistar et al., 1:04-CY-5183, United States District Court for the Northern District
of Illinois (January 3, 2007) – obtained dismissal on behalf of pension plan provider of multiple
claims including business torts, abuse of process, defamation and RICO claims through
motions to dismiss (a�rmed on appeal).

Department of Transportation v. 1.8273 Acres of Land, et al., 96-V-478 (Superior Court of
Georgia, Butts County, 2001) – second chair in trial in which we successfully defended
condemnation monies paid by the department of transportation from a claim by a third
party, who claimed an interest in the land.

Mansour Properties v. Reinhardt College, Inc., 252 Ga. App. 214 (October 2001) – obtained
summary judgment in dispute over a substantial commercial real estate commission. This
favorable decision was upheld on appeal.

General Liability Litigation 
Blakely v. Nations Roof et al., St. Louis County Circuit Court (Missouri 2018) successfully
defended hotel in roof collapse case by securing nuisance value settlement from plainti� and
securing much larger settlement against co-defendant for defense costs based upon
contractual indemnity cross-claim.

Congdon v. Cheapcaribbean.com, Inc., 2017 WL 5059960 (N.D. Ill. November 3, 2017)
successfully dismissed personal injury case arising out of an injury in Mexico on motion to
dismiss based upon lack of personal jurisdiction.

Schromm v. Am Resorts, LLC (Circuit Court of St. Louis City 2017) successfully prosecuted
motion to dismiss case against AM Resorts for lack of person jurisdiction based upon
personal injury su�ered in a night club in the Caribbean. 



Blash v. Caliacco Construction v. National Water Main Cleaning Company, Worcester Superior
Court (2011) – defense verdict for National Water Main Cleaning Company after trial
regarding contract indemni�cation claim brought by Caliacco against National Water Main
Cleaning Company relating to liability for employee who was crushed by a forklift.

Collection/Consumer Statutory Defense 
Melrose Credit Union (Cook County, IL 2018) overcame various motions to dismiss on dozens
of collection e�orts involving substantial loans secured by Chicago taxi medallions. 

Delgado v. Client Services, Inc., 2018 WL 1193741 (March 7, 2018 N.D. Ill) successfully
dismissed FDCPA action on motion to dismiss based upon the determination that the
inclusion of “0” interest in a dunning letter is not misleading. 
 
Arbitrations 
Stroud v. MacCready-MiIler and Financial Planning Systems, Inc. FINRA No. 08-2927 (2009) –
tried arbitration case to verdict: defense verdict on all claims. Claim involved assertion that
respondents breached �duciary duties by failing to monitor account and suggest removal of
funds to pay mortgage.

U.S. Life Ins. Co. v. Transamerica Occidental Life Insurance Co. – in a private arbitration (2006)

hearing involving an insurer/reinsurer dispute, helped insurer obtain a substantial award against the reinsurer.

Jatzo v. American General Equity Services Corp., NASD No. 05-2397 (2006) – tried arbitration
case through �rst half of �nal hearing. Settled on very favorable terms at the conclusion of
claimants’ case. Claim involved assertion that respondents placed claimants in unsuitable
investments.
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Lisa Wilson is a trial attorney whose practice focuses on �rst-party property and casualty
insurance litigation, extra-contractual coverage litigation, UIM extra-contractual litigation, and
medical malpractice defense. She has ligated cases throughout her career, representing
insurance companies and health care providers in various jurisdictions. In addition to
representing health care providers in lawsuits, Lisa has spent signi�cant time defending
complaints before professional boards, including the Texas Medical Board and the Texas
Board of Nursing. Lisa has provided training and given presentations on a number of
insurance topics.  She also has spoken before numerous groups of health care providers to
discuss strategies for avoiding lawsuits through improved communication and identi�cation
of risk pro�les.

Areas of Focus
Property & Casualty Bad Faith Litigation 
Lisa’s extensive trial experience allows her to vigorously defend insurance companies in
complex litigation. The strength of her practice is aggressively pursuing investigation and
discovery to position her clients for early resolution and trial.

Medical Malpractice 
Having defended health care providers in litigation and administrative matters over the years,
Lisa is able to obtain favorable results for her clients. She excels in helping her clients
understand the litigation process and learn its unique nature compared with the environment
in which they treat patients.

Representative Matters
Obtained dismissal of a complaint for a physician alleged to have improperly discharged a
patient. The complaint was complicated by unfounded allegations of impairment.

Obtained dismissal of a lawsuit against a physician in an internal medicine case before
signi�cant discovery, saving the physician from the time and stress of further litigation.

Successfully challenged a plainti�’s damages expert, resulting in a nominal settlement prior to
trial.
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