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 On May 12, 2022, the U.S. Equal Employment Opportunity 
Commission (EEOC) issued a “Technical Assistance” document 
addressing compliance with ADA requirements and agency policy 
when using software, algorithms, and artificial intelligence (“AI”) to 
assess job applicants and employees.

 AI combines algorithms with data to perform functions similar to 
human decision making in various stages of hiring.

 AI in hiring is the use of technology to recruit, screen, and predict 
the success of job applicants.

EEOC Issues Guidance on Artificial Intelligence 
and Americans with Disabilities Act Considerations
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 The document focuses broadly on three themes, specifically, how 
the use of algorithmic decision-making may violate the ADA with 
respect to: 

- (1) reasonable accommodation for applicants and employees to 
be rated fairly and accurately by the algorithm; 

- (2) where AI decision-making tools may “screen out” individuals 
with disabilities; and 

- (3) where an AI-based tool may violate ADA restrictions on 
disability-related inquiries and medical examinations.

Workplace Use of AI and Software for 
Employee Hiring and Evaluation
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 The EEOC has updated the voluntary demographic questions 
relating to gender in the online public portal that members of the 
public use to submit inquiries about filing a charge of 
discrimination, as well as the Online Spanish Initial Consultation 
Form and Pre-Charge Inquiry Form that are sometimes used in 
lieu of the portal.

 The EEOC has also modified its charge of discrimination form to 
include “Mx.” in the list of prefix options.

EEOC Adds Nonbinary “X” Gender Marker 
Option for Charge Filings
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 Covered employers are required by federal law to prominently 
display the poster at their work sites. The poster also includes a 
QR code for applicants or employees to link directly to instructions 
for how to file a charge of workplace discrimination with the 
EEOC.

 Update effective October 20, 2022

EEOC Issues New “Know Your Rights Poster”
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 The “Know Your Rights” poster uses more straightforward wording 
to summarize the laws prohibiting job discrimination enforced by 
the EEOC

 Substantive changes in wording also includes statements that 
harassment is a prohibited form of discrimination

 Clarifying that sex discrimination includes discrimination based on 
pregnancy and related conditions, sexual orientation, or gender 
identity

New EEOC Required Poster
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 Poster should be physically posted

 Electronic posting also encouraged, but only as a supplement to 
physical posting unless entire workplace is remote

 Failure to post can result in a fine, and may also be used by 
EEOC as evidence of willful misconduct during conciliation 
negotiations

EEOC Required Poster
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 Total charge filings have decreased for FY 2021 for fifth year in a 
row:
‒ 2016 total charges: 91,503
‒ 2021 total charges  61,331

 Remote work changes the types of claims seen

 Disability discrimination claims predominate: 37.2% of claims

Change in Types of Charges Due to Unique 
Post-Pandemic Workplace Conditions: 
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Congressional and Federal Courts Initiatives
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 Opens door to allow transgender workers/applicants to sue for 
disability discrimination: First U.S. Court of Appeals to rule on this 
issue, following numerous district court rulings

 Kesha Williams, a transgender woman, sued her former jailers in 
Fairfax County, Virginia, for housing her with men and denying her 
hormone treatment for her gender dysphoria

 Williams also claims this subjected her to harassment from other 
inmates

Kesha Williams v. Stacey Kincaid (4th Cir.):Found 
ADA Protection for Gender Dysphoria
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 Williams, who spent six months incarcerated in the Fairfax County 
Adult Detention Center, alleged that by doing so the county sheriff 
and other prison officials violated the ADA.

 Fourth Circuit declared that “gender dysphoria” — a disorder 
which causes distress due to the discrepancy between a person’s 
gender identity and their sex assigned at birth — may qualify as a 
“disability” under the ADA.

Gender Dysphoria found not to be Excluded 
Gender Identity Disorder
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 The complaint alleged violations of the ADA and the Rehabilitation 
Act, which the defendants moved to dismiss on the grounds that 
gender dysphoria is not a “disability” under the ADA. 

 The defendants’ argued that the ADA does not apply as it by its 
terms excludes from protection gender identity disorders from its 
broad definition of “disability,” one of which is “gender identity 
disorders not resulting from physical impairments.”

 Defendants did not dispute that she had a physical or mental 
impairment that substantially limited one or more major life activity.

Gender Dysphoria found not to be Excluded  
Gender Identity Disorder
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 In a split decision, the Fourth Circuit rejected the defendants’ 
argument. 

 Court acknowledged that, when the ADA’s exclusions were drafted 
in 1990, gender dysphoria was not recognized as a “gender 
identity disorder.” An examination of that history showed that a 
“gender identity disorder,” as it was understood at that time, simply 
meant that an individual identified as a gender that was 
incongruent with the sex assigned at birth. 

Gender Dysphoria found not to be Excluded  
Gender Identity Disorder
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 The Fourth Circuit found that the American Psychiatric Association 
(APA) removed “gender identity disorder” from its diagnostic 
manual of mental disorders in 2013 — and added the diagnosis of 
“gender dysphoria.” 

 According to the APA, gender dysphoria is defined as clinically 
significant distress experienced by some, but not all, transgender 
persons. 

Gender Dysphoria found not to be Excluded  
Gender Identity Disorder
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 The Court found that gender identity disorder and gender 
dysphoria are not the same, and the APA’s change from 
recognizing “gender identity disorder” and towards recognizing 
gender dysphoria reflects “a significant shift in medical 
understanding.” 

 Therefore, considering Congress’ direction to broadly construe the 
definition of “disability” under the ADA and to “construe the ADA in 
favor of maximum protection for those with disabilities,” the Court 
determined that the plaintiff’s gender dysphoria was protected 
under the ADA. 

Gender Dysphoria found not to be Excluded  
Gender Identity Disorder
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 The Court also found that the plaintiff had sufficiently alleged that 
her gender dysphoria resulted from a physical impairment, as her 
need for hormone therapy may indicate a physical basis for her 
diagnosis. Furthermore, the Court noted that the Department of 
Justice has agreed that medical and scientific research has 
identified possible physical causes of gender dysphoria.

Gender Dysphoria found not to be Excluded  
Gender Identity Disorder
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 Ending Forced Arbitration of Sexual Assault and Sexual 
Harassment Act applies to disputes arising on or after March 3, 
2022 

 Applies to claims for sexual harassment or sexual assault and not 
other related claims, such as retaliation.

Federal Law Bans Mandatory Arbitration of 
Sexual Harassment or Sexual Assault Claims
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 Applies to dispute or claim that arises or accrues on or after 3.3.22

 Sexual assault dispute--The term `sexual assault dispute' means a 
dispute involving a nonconsensual sexual act or sexual contact, 
as such terms are defined in section 2246 of title 18 or similar 
applicable Tribal or State law, including when the victim lacks 
capacity to consent.

Mandatory Arbitration of Sexual Harassment 
and Assault Claims Barred
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 Sexual harassment dispute--The term `sexual harassment dispute' 
means a dispute relating to conduct that is alleged to constitute 
sexual harassment under applicable Federal, Tribal, or State law. 

 Arbitrability issue should be determined by the Court as opposed 
by an arbitrator.

Mandatory Arbitration of Sexual Harassment 
and Assault Claims Barred
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 On March 18, 2022, the U.S. House of Representatives passed 
the Creating a Respectful and Open World for Natural Hair 
(CROWN) Act. 

 The CROWN Act would prohibit workplace discrimination based 
on a person’s hair texture or hairstyle if that style or texture is 
commonly associated with a particular race or national origin.

 Failed to advance at federal level.

 Currently, 18 states have passed hair discrimination laws, with 
California the first  in 2019.

Hair Discrimination Laws
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- Protection for natural hair or hairstyles that are closely linked to a 
particular race or national origin: concern is stereotype that natural 
hair that does not comport to typical European texture may be 
incorrectly viewed as unprofessional

- Similar to grooming issues, such as facial hair and race or 
religious concerns

- Gender specific dress codes raise new issues with respect to 
expansion of protections against sex discrimination as to 
transgender workers. 

Hair Discrimination and Dress Code 
Discrimination Concerns
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- Policies should be reviewed to ensure are updated.

- Dress codes that may also impact potential protected 
classifications should be eliminated or tailored narrowly based 
upon objectively required safety issues.

- Requiring professional appearance in the workplace remains 
appropriate, but supervisors and hiring managers should be 
trained on dress code and grooming policies and avoiding 
unconscious bias in this area as part of the diversity and inclusion 
training. 

Hair Discrimination and Dress Code 
Discrimination Concerns
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