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U.S. Department of Justice Releases 
Guidance Regarding Web Accessibility, But 
Uncertainty Remains
By Adam R. Bialek

The U.S. Department of Justice has published 
guidance (the “DOJ Guidance”)1 concern-

ing web accessibility and its interplay with the 
Americans with Disabilities Act (the “ADA”). The 
DOJ Guidance explains how state and local gov-
ernments (covered under Title II of the ADA) and 
entities covered under the ADA’s definition of “a 
place of public accommodation” can make their 
websites accessible to people with disabilities “in 
line with the ADA’s requirements.”

The DOJ Guidance addresses:

• The importance of web accessibility;

• Barriers created when people with disabilities 
encounter inaccessible websites;

• When the ADA requires web content to be 
accessible; and

• Tips on making content and websites accessible.

WHY WEBSITE ACCESSIBILITY 
MATTERS

In the DOJ Guidance, the DOJ explained that, 
in much the same way that steps at an entrance to 
a physical location can exclude people, “inaccessible 
web content means that people with disabilities are 
denied equal access to information.”

The DOJ recognized that:

People with disabilities navigate the web in a 
variety of ways. People who are blind may use 
screen readers, which are devices that speak 
the text that appears on a screen. People who 
are deaf or hard of hearing may use caption-
ing. And people whose disabilities affect their 
ability to grasp and use a mouse may use voice 
recognition software to control their comput-
ers and other devices with verbal commands.

The DOJ then noted:

The ways that websites are designed and set 
up can create unnecessary barriers that make 
it difficult or impossible for people with dis-
abilities to use websites, just as physical barri-
ers such as steps can prevent some people with 
disabilities from entering a building. These 
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barriers on the web keep people with disabili-
ties from accessing information and programs 
that businesses and state and local govern-
ments make available to the public online.

EXAMPLES OF WEBSITE 
ACCESSIBILITY BARRIERS

In explaining the barriers that people with dis-
abilities encounter, the DOJ recognized that:

• Poor color contrast is a barrier to individuals 
with limited vision or color blindness;

• The use of color to provide information is a bar-
rier to both color-blind individuals and blind 
individuals since screen readers do not typically 
tell the user the color of text on a screen;

• Lack of alternative text (“alt text”) on images 
prevents individuals who are blind or vision-
impaired from detecting the content and pur-
pose of images;

• Lack of captioning prevents deaf and hearing-
impaired individuals from understanding infor-
mation communicated in a video or audio 
recording;

• Inaccessible forms can include, but are not lim-
ited to, the lack of labels for screen readers to 
tell users what information is required, the lack 
of clear instructions and the lack of perceivable 
error indicators where required information may 
be missing; and

• Lack of keyboard navigation prevents access for 
people with disabilities who cannot use a mouse 
or trackpad.

ADA REQUIREMENTS FOR WEBSITE 
ACCESSIBILITY

The issue of when a website must be com-
pliant is one of significant dispute and there is 
a conflict among the federal circuit courts of 
appeals. The DOJ Guidance did not offer any 
additional insight into how that issue is to be 
resolved, but merely adopted language stating 
that “Title III prohibits discrimination against 
people with disabilities by businesses open to 

the public [also referred to as “public accommo-
dations” under the ADA].” This does not appear 
to clarify the interpretations of the courts as to 
what qualifies as a place of public accommo-
dation. The dispute over whether a web-only-
based business or a web-based offering without a 
nexus to a physical location meets the definition 
of a place of public accommodation does not 
seem to be resolved.

The DOJ Guidance provided:

The ADA requires that businesses open to 
the public provide full and equal enjoyment 
of their goods, services, facilities, privileges, 
advantages, or accommodations to people 
with disabilities. Businesses open to the public 
must take steps to provide appropriate com-
munication aids and services (often called 
“auxiliary aids and services”) where necessary 
to make sure they effectively communicate 
with individuals with disabilities. For example, 
communication aids and services can include 
interpreters, note takers, captions, or assistive 
listening devices.

Examples of businesses open to the public:

• Retail stores and other sales or retail 
establishments;

• Banks;

• Hotels, inns and motels;

• Hospitals and medical offices;

• Food and drink establishments; and

• Auditoriums, theaters and sports arenas.

Courts around the nation are in conflict regard-
ing whether websites constitute “places of pub-
lic accommodation,” and the DOJ Guidance 
does nothing to clarify this issue. While some cir-
cuits generally have held that any website can be 
deemed a place of public accommodation (e.g., the 
U.S. Courts of Appeals for the First and Seventh 
Circuits), other circuits have ruled that “places of 
public accommodation” means physical premises, 
setting up a nexus standard that provides that the 
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ADA covers only websites with a nexus to a physi-
cal place of public accommodation (e.g., the U.S. 
Courts of Appeals for the Third, Sixth and Ninth 
Circuits).

The U.S. Court of Appeals for the Second 
Circuit appeared to side with the First and Seventh 
Circuits, but there have been some district court 
opinions of late that question this certainty. For 
example, in Suris v. Gannett Co. et al.,2 District Judge 
Brian Cogan dismissed a complaint brought by a 
legally deaf individual who “attempted to watch 
various videos on the [USA Today] website but was 
unable to do so due to the videos’ lack of closed 
captioning.” Judge Cogan found that the defendant, 
a newspaper publisher and digital media content 
provider, did not fall “within any of the twelve enu-
merated places of public accommodation categories 
under the ADA.”

Similarly, in Winegard v. Newsday,3 District Judge 
Eric Komitee, in dismissing the claim of a deaf indi-
vidual attempting to watch videos on a newspa-
per publisher’s website, found that the “text of the 
ADA’s definition of ‘public accommodation’ clearly 
refers to physical places, and does not include stand-
alone websites.”

Likewise, in Martinez v. MyLife.com, Inc.,4 Judge 
Cogan found that MyLife.com (a website that gath-
ers personal information through public records and 
other sources to automatically generate a “MyLife 
Public Page” for individuals) did not have a public-
facing, physical retail operation; did not qualify as a 
“sales establishment” for purposes of being a place 
of public accommodation; and otherwise did not fit 
the definition of the statute.

The U.S. Court of Appeals for the Eleventh 
Circuit appeared to take an even more aggressive 
position in 2021 when it held that the defini-
tion of “public accommodation” did not extend 
to websites, but rather only included physical 
places. While it appears that the Eleventh Circuit 
still may lean in that direction, the case in which 
it rendered the decision, Gil v. Winn-Dixie Stores, 
Inc.,5 has since been vacated due to the moot-
ness of the appeal as the injunction at issue had 
expired in 2020 and no active dispute existed for 
the Eleventh Circuit to resolve at the time of its 
April 2021 decision.6

The lack of consistency among the federal cir-
cuit courts was not clarified by the DOJ Guidance, 
and the DOJ Guidance fails to indicate whether 

it will interpret the definition of a place of public 
accommodation to include web-only entities pro-
spectively. While in recent years the DOJ has been 
content to allow the private sector to pursue viola-
tions of web accessibility, leading to an increase in 
civil claims and suits, the DOJ of late has brought its 
own claims, most recently against The Kroger Co. 
and Meijer, Inc. The DOJ has not signaled strongly 
whether it will pursue entities with a web-only 
presence, or find a violation in connection with 
website activity that lacks a nexus to a physical 
premises.

However, the DOJ signaled it certainly will 
include websites in its enforcement efforts, when it 
made clear that:

Even though businesses and state and local 
governments have flexibility in how they 
comply with the ADA’s general require-
ments of nondiscrimination and effective 
communication, they still must ensure that 
the programs, services, and goods that they 
provide to the public – including those pro-
vided online – are accessible to people with 
disabilities.7

And when it set forth that:

[T]he Department has consistently taken the 
position that the ADA’s requirements apply to 
all the goods, services, privileges, or activities 
offered by public accommodations, including 
those offered on the web.

The DOJ also noted that web accessibility for 
people with disabilities is a priority for the DOJ, 
claiming that it “is committed to using its enforce-
ment authority to ensure website accessibility for 
people with disabilities and to ensure that the goods, 
services, programs, and activities that businesses and 
state and local governments make available to the 
public are accessible.”

GUIDANCE ON HOW TO MAKE WEB 
CONTENT ACCESSIBLE TO PEOPLE 
WITH DISABILITIES

While the DOJ failed to give clarity regarding 
what it deems a place of public accommodation, 
it did provide guidance on “How to Make Web 
Content Accessible to People with Disabilities.” The 
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DOJ recognized that it “does not have a regulation 
setting out detailed standards, but the Department’s 
longstanding interpretation of the general nondis-
crimination and effective communication provi-
sions applies to web accessibility.” It also suggested 
that “existing technical standards provide helpful 
guidance concerning how to ensure accessibility of 
website features. These include the Web Content 
Accessibility Guidelines (WCAG) and the Section 
508 Standards, which the federal government uses 
for its own websites.”

The DOJ stopped short of issuing 
regulations that have been requested 
by many organizations representing 
individuals with disabilities.

The DOJ stopped short of issuing regula-
tions that have been requested by many organiza-
tions representing individuals with disabilities. On 
February 28, 2022, 181 disability advocacy orga-
nizations endorsed a letter to the DOJ explaining 
that there is an “urgent need for digital accessibility 
regulations,” and requesting that the DOJ maintain 
the rulemaking process as a priority to finalize digi-
tal accessibility regulations.

Rather, the DOJ noted that:

Businesses and state and local governments 
have flexibility in how they comply with 
the ADA’s general requirements of non-
discrimination and effective communica-
tion. But they must comply with the ADA’s 
requirements.

So, while it is unclear exactly what standard the 
DOJ will require, the DOJ is allowing for flexibility 

in the manner in which businesses comply with the 
nondiscrimination mandate.

IMPACT OF THE DOJ GUIDANCE
While the DOJ Guidance does not provide clar-

ity as to what constitutes a place of public accom-
modation for web accessibility compliance, and 
does not promulgate the regulations that have been 
sought to clarify the standards, the DOJ has clearly 
indicated that it views web accessibility as part of 
the ADA and it will take steps to protect individu-
als with disabilities from being excluded from pub-
lic participation by ensuring that websites do not 
discriminate.

The DOJ seemed to indicate that it will look 
to the technical standards adopted by WCAG and 
used by the federal government to guide compli-
ance with its own websites. With more than 95 
percent of websites failing accessibility evaluations, 
almost every business is at risk. Businesses would 
be wise to recognize that compliance would serve 
them well before they are targeted by the DOJ or a 
class-action plaintiffs’ lawyer.
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