
VOLUME 34 • NUMBER 4 • APRIL 2022

Edited by the Technology and Proprietary Rights Group of Weil, Gotshal & Manges LLP

Intellectual Property
Technology Law Journal

&
How Do You Win a Web Accessibility Case?
By Adam R. Bialek

Clients facing Americans with Disabilities Act 
(“ADA”) and state web accessibility claims 

routinely want to know how to win. The answer 
is not simple, and it is not so clear what “winning” 
means.

There are procedural steps and substantive legal 
issues that can help address an ADA or state/local 
law web accessibility claim, but “winning” a web 
accessibility case requires a somewhat different 
analysis and approach. Winning a web accessibility 
case potentially can mean proving that it is legal for 
a business to discriminate, a result that could lead to 
negative publicity and the loss of a large group of 
consumers. Such victories could discourage others 
from taking steps to be more inclusive and acces-
sible. The better path may be winning over the 
public’s perception of a company’s reputation and 
providing accessibility to a significant number of 
challenged consumers.

This article first explores whether it makes sense 
to vigorously defend a web accessibility case or 
to spend time and resources trying to improve an 
entity’s public image and consumer inclusion to 
enhance its reputation and ability to appeal to a sig-
nificant demographic of persons with disabilities.

Sometimes, however, entities are wrongfully 
sued and legal defenses may be appropriate. Thus, 
this article then discusses how to mount a vigorous 
defense to a web accessibility lawsuit.

THE DEPTH OF THE PROBLEM
Many articles have been written about the 

importance of a website to business. Whether it 
is “Importance of a Website: Nine Great Reasons 
Why You Need One,”1 “Top 10 Reasons Why Your 
Business Needs a Website” 2 or “20 Reasons Why 
Having a Website Is Important,”3 one thing stands 
out: having a website is no longer an optional acces-
sory for a business.

Operating a website is critical to the success and 
growth of a business. A website provides visibility 
and credibility and offers a business the ability to 
provide information and customer service 24 hours 
a day, and in many cases allows customers to make 
purchases at any time without interacting with paid 
staff. However, if the website is not accessible to 
persons with disabilities, the business will likely lose 
customers and credibility and even subject itself to 
a lawsuit and the negative publicity that comes with 
being sued for discriminatory acts.

Each February, WebAIM, a Utah State University-
based nonprofit, releases a report on its analysis of 
the home pages of the top one million websites. 
In February 2021, it found that across those sites 
there were more than 51 million distinct accessi-
bility errors, an average of 51.4 errors per page. In 
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addition, it detected failures of the Web Content 
Accessibility Guidelines (“WCAG”) 2.0 on 97.4 
percent of home pages. Since WebAIM only detects 
errors through automation, and automatic testing 
cannot detect all possible WCAG failures, WebAIM 
opined that the actual conformance level might be 
even lower. Accordingly, most websites are exposed 
to potential web accessibility lawsuits.

WebAIM is not the only one tracking the lack 
of compliance. AAAtraq, a vendor that monitors 
compliance and educates companies on how to 
comply, while offering “litigation support and costs 
coverage,” claims that “in over 90% of websites non-
compliance can be easily demonstrated.” Regardless 
of whether the exact figure is 90 percent, 95 per-
cent, 97 percent or more, it is clear the vast majority 
of websites fail to be fully inclusive for those with 
disabilities. The problem is so pervasive that a sig-
nificant majority of websites are subject to suit at 
any time and are merely waiting for an enterprising 
crop of lawyers to start targeting them.

WHAT REALLY IS WINNING IN A 
WEB ACCESSIBILITY CASE?

According to Merriam-Webster, “win” means 
“to achieve victory in a fight, contest, game, etc.,” 
or “to get (something) by effort.” In 2011, actor 
Charlie Sheen famously gave the term “winning” a 
new meaning, when he had a public meltdown over 
a period of time while declaring himself “winning” 
in various situations. While he may have “won” on 
certain issues, many people differ on whether he 
truly “won.” The reality is that winning has differ-
ent meanings to different people, and “winning” in 
a business setting must be looked at holistically.

Approximately one in five people in the United 
States has a disability. Apart from the moral and 
sociological motives for a business’s interest in 
inclusion, the population of persons with disabilities 
is a large demographic that should not be ignored. 
For e-commerce retailers that sell consumer goods, 
apparel and services, this market comprises an 
important class of consumers.

When evaluating how to “win” a web accessibil-
ity case, one must take into account the reputational 
damage that follows the loss of this significant seg-
ment of the population as buying consumers, versus 
the impact that can be made by practical improve-
ments designed to increase inclusivity. While an 
e-commerce retail client could defend and defeat 

an ADA claim, the damage inflicted by social media 
and traditional media attacking a noncompliant 
website could far outweigh the “victory.” Does a 
company really want to be known for proving it can 
legally discriminate? As such, when contemplating 
a “defense” of a web accessibility case, a business or 
organization must think beyond the legal maneu-
vers designed to “win” the case.

THE LEGAL DEFENSE
While web accessibility claims can be difficult 

to defend, they are not impossible to defeat legally. 
Defenses include standing, applicability, and even 
compliance, or mootness. With sufficient resources 
and effort, the legal claims can be overcome.

Web accessibility claims often are filed by serial 
litigants who allege that they tried to access the 
services on a website and encountered barriers 
to doing so. These suits can allege lack of proper 
alternative text for images, lack of proper labels for 
forms, failure to properly label link text, or links 
that are empty or meaningless. Claims also can 
include insufficient color contrast, illegible resized 
text and inadequate keyboard access. There may 
be video or audio files that are not captioned, or a 
general lack of other assistive technology interfaces 
to allow people with disabilities to interact with a 
website. Most of these technological failures can be 
addressed during the development or updating of a 
website.

Physical barriers common in ADA claims, such as 
curbs without curb cuts, parking lots without des-
ignated parking spots, or continuously unrepaired 
escalators or elevators, can be “seen” by the vision-
abled executive of a company. However, on a web-
site, the vision-abled or hearing-abled executive 
often lacks the ability to recognize a barrier, and 
such obstacles go unmitigated.

The ADA offers an avenue for the disabled to 
compel a business to remediate an accessibility 
issue, and provides for the person with disabilities to 
recover the legal fees associated with such a claim. 
This often provides an incentive for businesses to 
agree to fix a problem quickly, rather than spend 
time trying to defend a claim that often results 
in a finding of a violation. Some states, such as 
California and New York, have relied on local legis-
lation to influence a quicker response by providing 
for an award of damages in addition to an award 
of legal fees in the event a violation is found. But 
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even in those cases, the potential for a large legal 
fee award, especially when confronted by a putative 
class action, is a significant factor in deterring a vig-
orous defense. Yet, some companies choose to fight.

THE REALITIES OF “WINNING”
While there are legal paths to secure a “victory” 

in an ADA web accessibility claim, including chal-
lenging the claim that the website is a place of pub-
lic accommodation, attacking the plaintiff ’s standing 
and establishing mootness, such legal maneuvers 
may require a significant outlay of resources to fund 
the defense. Even if the defendant defeats the sub-
ject claim by a plaintiff, it is always possible that 
another claimant could file a separate claim in a 
jurisdiction that does not require a nexus to a physi-
cal establishment, cure the issue of standing and find 
an issue that defeats mootness. As such, “winning” 
an ADA lawsuit might not bring the finality one 
seeks. And, a prevailing defendant could find itself 
maligned in the media or social media, or targeted 
in industry news, for failing to take the necessary 
steps to remediate the issues.

Companies have an opportunity when con-
fronted with an ADA accessibility claim. They can 
embrace the path to remediation and inclusion of 
a large demographic; they can work with organiza-
tions to assist them in becoming compliant; they 
can work with the plaintiff and its counsel to pub-
licize the company’s efforts at inclusion; and they 
can turn a potential public relations disaster into an 
opportunity to highlight steps in becoming com-
pliant. Thus, when confronted by a web accessibil-
ity claim, an entity must determine (1) whether the 
allegations are correct, and (2) whether it is justified 
in spending money and resources to challenge the 
claim on a legal basis or whether it should instead 
strive to improve the consumer experience and 
become compliant and accessible to a significant 
demographic of consumers.

With several states already having passed legis-
lation and more on the way, and with the poten-
tial for a federal law looming, the companies that 
address web accessibility now will be better posi-
tioned to handle any legislation or litigation that 
may arise. Moreover, with more industries setting 
goals and initiatives for diversity and inclusion, the 
ability to capture business from both the disabled 
community and other businesses that look at such 
topics should grow.

There are many sources for help. An industry 
of web accessibility vendors has produced a broad 
array of tools, from monitoring and diagnosing 
issues with automated engines, to overlay widgets 
promising to fix errors automatically, to experts 
who will manually test sites. Some vendors are 
offering to provide ADA accessible websites, and 
others offer to train staff to learn how to prop-
erly publish and promote content. But, be careful 
and investigate your vendor. They are not all the 
same and some make promises they cannot keep. 
Some offer to back up their service with warran-
ties, but then have exclusions that render the war-
ranty almost illusory. Ensure that you choose a web 
developer that understands the technical WCAG 
standards that are currently the benchmark for 
accessibility, and do not be afraid to ask for indem-
nity or proof they are insured.

The best way to “win” a web accessibility case 
is to avoid being sued by proactively building an 
inclusive website. If you do get sued, consider the 
defenses discussed herein and weigh whether the 
costs (both financial and reputational) and circum-
stances warrant such a defense, or whether settle-
ment, including an immediate remediation and 
public relations campaign, would be preferable. 
These steps are not exclusive. One can strive to be 
accessible, defend a suit on legal grounds as discussed 
above and remediate any issues while promoting 
inclusivity. Ultimately, the measure of success will 
be whether a business survives and thrives.

HOW TO MOUNT A VIGOROUS 
DEFENSE

With so many websites lacking technological 
accommodations that permit persons with dis-
abilities to interact with businesses, the possibility 
of being sued for a violation is significant. Plaintiffs 
with disabilities and their attorneys have chosen dif-
ferent industries to target for claims, with no rhyme 
or reason. There is no way to predict which indus-
try or company is next.

As such, taking affirmative, proactive steps to 
ensure a business’s website is accessible makes sense. 
And if sued before a website is accessible, steps can be 
taken to remediate the problem and turn a potential 
problem into a public relations opportunity.

Sometimes, however, entities are wrongfully sued 
and legal defenses may be appropriate. These can 
include, among others, challenging a designation 
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as a place of public accommodation, standing or 
mootness.

Challenging a Place of Public 
Accommodation

ADA web accessibility claims arise from an alleged 
violation of Title III of the ADA, which sets forth:

No individual shall be discriminated against 
on the basis of disability in the full and equal 
enjoyment of the goods, services, facilities, 
privileges, advantages, or accommodations 
of any place of public accommodation by 
any person who owns, leases (or leases to), or 
operates a place of public accommodation.4

The statute sets forth 12 categories of private 
entities that are considered places of public accom-
modation under the statute if they affect commerce:

• An inn, hotel, motel or other place of lodging, 
except for an establishment located within a 
building that contains not more than five rooms 
for rent or hire and that is actually occupied by 
the proprietor of such establishment as the resi-
dence of such proprietor;

• A restaurant, bar or other establishment serving 
food or drink;

• A motion picture house, theater, concert 
hall, stadium or other place of exhibition or 
entertainment;

• An auditorium, convention center, lecture hall or 
other place of public gathering;

• A bakery, grocery store, clothing store, hardware 
store, shopping center or other sales or rental 
establishment;

• A laundromat, dry-cleaner, bank, barber shop, 
beauty shop, travel service, shoe repair service, 
funeral parlor, gas station, office of an accoun-
tant or lawyer, pharmacy, insurance office, profes-
sional office of a health care provider, hospital or 
other service establishment;

• A terminal, depot or other station used for speci-
fied public transportation;

• A museum, library, gallery or other place of pub-
lic display or collection;

• A park, zoo, amusement park or other place of 
recreation;

• A nursery, elementary, secondary, undergraduate 
or postgraduate private school, or other place of 
education;

• A day care center, senior citizen center, home-
less shelter, food bank, adoption agency or other 
social service center establishment; and

• A gymnasium, health spa, bowling alley, golf 
course or other place of exercise or recreation.5

Courts around the nation, however, are not yet in 
sync regarding whether websites constitute “places 
of public accommodation,” and Congress has yet to 
harmonize the laws on a national scale. Generally, 
the U.S. Courts of Appeals for the First, Second and 
Seventh Circuits have held that any website can be 
deemed a place of public accommodation, while 
the U.S. Courts of Appeals for the Third, Sixth and 
Ninth Circuits all have ruled that “places of public 
accommodation” means physical premises, setting 
up a nexus standard that provides that the ADA cov-
ers only websites with a nexus to a physical place of 
public accommodation.

In April 2021, the U.S. Court of Appeals for the 
Eleventh Circuit weighed in, overturning a Florida 
district court’s judgment against a supermarket chain, 
and even rejected the “nexus standard” that allows for 
the application of the ADA to a website based on its 
connection between its services and a physical loca-
tion. In Gil v. Winn-Dixie Stores, Inc.,6 the Eleventh 
Circuit noted that even where there is a connec-
tion between a website and a physical location, the 
website would need to be accessible only if it posed 
an intangible barrier to accessing the services pro-
vided by the physical location. The Eleventh Circuit 
found the supermarket’s website did not operate as 
an intangible barrier to access since the patron could 
still visit the store and make purchases.

Recently, some district courts in New York also 
have challenged the position that any website can 
be a place of public accommodation. In Suris v. 
Gannett Co. et al.,7 Judge Brian Cogan, sitting in 
the U.S. District Court for the Eastern District of 
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New York, was confronted with a motion to dismiss 
a claim brought by a legally deaf individual who 
“attempted to watch various videos on the [USA 
Today] website but was unable to do so due to the 
videos’ lack of closed captioning.” Judge Cogan dis-
missed the complaint, finding that the defendant, 
a newspaper publisher and digital media content 
provider, did not fall “within any of the twelve enu-
merated places of public accommodation categories 
under the ADA.”

In Winegard v. Newsday,8 Judge Eric Komitee, also 
sitting in the Eastern District of New York, addressed 
another matter involving a deaf individual’s attempts 
to watch videos on a different newspaper publisher’s 
website. The plaintiff was unable to watch the vid-
eos “because the videos lacked closed captioning.” 
Judge Komitee performed an analysis of the ADA 
and distinguished the prior Second Circuit prec-
edent in Pallozzi v. Allstate Life Insurance,9 and took 
a slightly different route to find that the “text of the 
ADA’s definition of ‘public accommodation’ clearly 
refers to physical places, and does not include stand-
alone websites.”

In a more recent decision from the Eastern 
District of New York, Judge Cogan dismissed a 
claim brought against MyLife.com, Inc., which 
operated a website that “provides consumers with 
access to an array of goods and services, including 
the ability to create an account and purchase a sub-
scription to manage, improve, and learn about one’s 
online reputation.” In Martinez v. MyLife.com, Inc.,10 
the plaintiff, a legally blind individual “attempted 
to access the website to check his online reputa-
tion, learn who was searching for him, search for 
old acquaintances, and improve his reputation 
score” but “was unable to fully access the website 
as his screen reading software” was incompatible 
with the exclusively visual interface of MyLife.
com. Judge Cogan found that since MyLife.com 
did not have a public-facing, physical retail opera-
tion, it did not qualify as a “sales establishment” for 
purposes of being a place of public accommoda-
tion, and otherwise did not fit the definition of 
the statute. Judge Cogan explicitly rejected the 
position that stand-alone websites qualify as public 
accommodations, and he distinguished the Pallozzi 
case by noting that the defendant there was cov-
ered under one of the enumerated places of pub-
lic accommodation set forth in the statute, i.e., an 
“insurance office.”

These recent decisions in the Eleventh Circuit 
and Eastern District of New York demonstrate that 
depending on the venue, there may be defenses 
based on the nature of the defendant’s business and 
the construct and functionality of its website.

Challenge to Standing
While challenging a designation of a place of 

public accommodation is one way to defend an 
ADA web accessibility claim, there are others. Lack 
of standing is one issue that has been raised suc-
cessfully. To state a claim for relief, a plaintiff must 
allege:

(1) A disability within the meaning of the ADA;

(2) The defendant’s ownership, lease or operation 
of a place of public accommodation; and

(3) The defendant’s discrimination through denial 
of a full and equal opportunity to enjoy the ser-
vices the defendant provides.

It is the third prong that is often cited in a motion 
to dismiss.

The ADA references discrimination and then 
provides a description of its meaning in 42 U.S.C. 
12182(b)(2)(A):

Discrimination is described to include:

(i) The imposition or application of eligibility cri-
teria that screen out or tend to screen out an 
individual with a disability or any class of indi-
viduals with disabilities from fully and equally 
enjoying any goods, services, facilities, privi-
leges, advantages, or accommodations, unless 
such criteria can be shown to be necessary 
for the provision of the goods, services, facili-
ties, privileges, advantages, or accommodations 
being offered;

(ii) A failure to make reasonable modifications in 
policies, practices, or procedures, when such 
modifications are necessary to afford such 
goods, services, facilities, privileges, advantages, 
or accommodations to individuals with disabili-
ties, unless the entity can demonstrate that mak-
ing such modifications would fundamentally 
alter the nature of such goods, services, facilities, 
privileges, advantages, or accommodations;
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(iii) A failure to take such steps as may be necessary 
to ensure that no individual with a disability is 
excluded, denied services, segregated or oth-
erwise treated differently than other individu-
als because of the absence of auxiliary aids and 
services, unless the entity can demonstrate that 
taking such steps would fundamentally alter the 
nature of the good, service, facility, privilege, 
advantage, or accommodation being offered or 
would result in an undue burden;

(iv) A failure to remove architectural barriers, and 
communication barriers that are structural in 
nature, in existing facilities, and transportation 
barriers in existing vehicles and rail passenger 
cars used by an establishment for transporting 
individuals (not including barriers that can only 
be removed through the retrofitting of vehicles 
or rail passenger cars by the installation of a 
hydraulic or other lift), where such removal is 
readily achievable; and

(v) Where an entity can demonstrate that the 
removal of a barrier under clause (iv) is not 
readily achievable, a failure to make such goods, 
services, facilities, privileges, advantages, or 
accommodations available through alternative 
methods if such methods are readily achievable.

By including “when such modifications are 
necessary to afford such . . . accommodations 
to individuals with disabilities” in 42 U.S.C.  
§12182(b)(2)(A)(ii), and “as may be necessary 
to ensure that no individual with a disability is 
excluded, denied services, segregated or otherwise 
treated differently than other individuals,” Congress 
appeared to require that the purpose of the modi-
fications is to ensure that an individual is protected 
from the denial of participation. As such, the plain-
tiff must not be merely a “fly-by plaintiff,” but rather 
one who has an interest in and desire to partake in 
such services.

A series of cases involving serial plaintiff Deborah 
Laufer illustrates the point and the contours of the 
potential defense. In July 2020, Laufer, a Florida 
resident, filed suit against a lodging establishment 
known as Extended Stay America in Glen Burnie, 
Maryland, in the U.S. District Court for the District 
of Maryland, alleging a violation of the ADA by 
offering services on websites that failed to identify 

or allow for reservation of accessible guest rooms, 
and failed to have sufficient information regarding 
accessibility. The plaintiff alleged she was deprived 
of the same goods and services offered to the public, 
and that it would be futile to revisit the websites as 
long as the violations existed. The defendant moved 
to dismiss, asserting lack of standing to sue.

The court in Laufer v. Bre/Esa P Portfolio, LLC,11 
noted that “the Complaint must include allegations 
to plausibly establish (1) that Laufer ‘suffered an 
injury in fact that is (a) concrete and particular-
ized and (b) actual or imminent, not conjectural 
or hypothetical’; (2) that her injury is ‘fairly trace-
able to the challenged action of the defendant’; 
and (3) that her injury is capable of redress ‘by a 
favorable decision.’” Laufer’s complaint was found 
to be defective since she failed to plead individual 
or particularized injury in that she had not alleged 
a present intent to stay at the hotel or even to set 
foot in Maryland.

This case was followed by two Fifth Circuit 
cases involving the same plaintiff. In Laufer v. Mann 
Hosp., LLC,12 Laufer had sued Mann Hospitality, 
the owner of an inn in Texas. She alleged the inn’s 
information, posted on third-party booking sites, 
failed to identify rooms accessible to the disabled. 
Again, Laufer had not alleged any plans to travel 
to Texas, nor did she try to book a room. The dis-
trict court dismissed her case finding no standing 
for lack of an injury in fact. On appeal, the Fifth 
Circuit found that the plaintiff failed to “show how 
the alleged violation affects her in a concrete way.” 
Laufer’s assumed status as an “ADA tester” did “not 
absolve her of the need to show an injury in fact for 
standing purposes.”

Two days after the Mann decision, the Fifth 
Circuit again dismissed a claim brought by Laufer 
in Laufer v. Galtesvar OM, L.L.C.13 There, Laufer 
sued an owner and operator of a Quality Inn & 
Suites “because third-party websites did not provide 
an option to book accessible rooms or information 
regarding whether such rooms were available.” The 
district court dismissed Laufer’s claims for lack of 
standing because her injuries were insufficiently 
“concrete” to confer standing, and the Fifth Circuit 
affirmed. The court noted that “[standing] requires 
an injury in fact that is ‘an invasion of a legally pro-
tected interest which is (a) concrete and particular-
ized and (b) actual or imminent, not conjectural or 
hypothetical.’”
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Courts in the Southern District of New York 
also found this defense to be viable. In Harty v. West 
Point Realty, Inc.,14 plaintiff Owen Harty, a Florida 
resident and frequent ADA plaintiff, sued the opera-
tor of a Holiday Inn Express, claiming its website 
was not accessible to persons with disabilities. He 
claimed that he visited websites prior to initiating 
suit “for the purpose of reviewing and accessing the 
accessible features at the Property” and to ascertain 
whether they met the requirements set forth in the 
code. The court, in citing a U.S. Supreme Court 
case, noted that a plaintiff cannot “allege a bare pro-
cedural violation, divorced from any concrete harm, 
and satisfy the injury-in-fact requirement of Article 
III.” To maintain an ADA cause of action seeking 
injunctive relief to prevent future injury, the court 
noted that “a plaintiff must allege facts giving rise 
to an inference that he will suffer future discrimina-
tion by the defendant” and that such threat of future 
injury must be “real and immediate,” as opposed to 
“merely conjectural or hypothetical.” The court 
held that Harty failed to allege a “real threat of 
future injury sufficient to establish Article III stand-
ing” and dismissed the complaint. Harty’s plan to 
“test” the websites for ADA compliance was not the 
concrete harm the court would accept.

The standing issue not only is related to web-
sites offering services but also can be applied 
to suppliers of goods as well. In Jaquez v. Aqua 
Carpatica U.S., Inc.,15 the plaintiff, a visually 
impaired person, brought suit alleging that the 
defendant water distribution company operated a 
website that had “fail[ed] to accurately describe 
the contents of graphical images, fail[ed] to prop-
erly label title, fail[ed] to distinguish one page 
from another, contain[ed] multiple broken links, 
contain[ed] headings that do not describe the 
topic or purpose, and the keyboard user interfaces 
lack[ed] a mode of operation where the keyboard 
focus indicator is visible.” The plaintiff claimed he 
“was denied access from purchasing any of the 
products on the website as a visually impaired 
person because the website is not compatible with 
the screen-reading software that visually impaired 
individuals use.”

The court recognized that:

Among other arguments, Defendant claims 
that Plaintiff has not suffered an injury in 
fact because he fails to explain: (1) how site 

elements are not labeled to integrate with the 
screen reader and what that prevented Plaintiff 
from accessing [the website], (2) the impor-
tant information that he was denied access to 
complete a purchase, (3) the product that he 
intended to purchase and (4) how inaccessible 
nutritional information of the products on 
the website prevented Plaintiff from making 
a purchase.

The court agreed that the plaintiff did not suf-
fer an injury in fact and therefore lacked standing. 
The court found that the plaintiff “could not artic-
ulate the product that he intended to purchase on 
Defendant’s website. Furthermore, he did not specify 
the name of any product that he desires to purchase 
in the future.” It was not sufficient to claim that 
“Plaintiff suffered an injury in fact by casually going 
on the website with the intent of browsing and 
potentially purchasing a product without identifying 
the product that he was prevented from purchasing.”

The defendant in Jaquez also tried to argue that 
the claim should be dismissed based on mootness. 
While the court in Jaquez rejected the defense, 
mootness is another defense that can be raised.

Raising Mootness
An ADA web accessibility claim seeks to enjoin 

conduct that renders the provision of a website dis-
criminating toward a class of people with disabilities. 
One way to stave off a claim for such relief is to 
argue that the claim is moot, insofar as the issues 
giving rise to the inaccessibility have been remedi-
ated. However, as noted in Diaz v. The Kroger Co.,16 
a request for injunctive relief “will only be deemed 
moot by a defendant’s voluntary compliance with 
the statute if the defendant meets the ‘formidable 
burden’ of demonstrating that it is ‘absolutely clear 
the alleged wrongful behavior could not reasonably 
[be] expected to recur.’” In Diaz, Kroger argued that 
the modifications it made to the website before and 
after the lawsuit was initiated rendered the suit moot.

Kroger submitted an affidavit from an executive 
claiming that it had remediated all of the alleged 
ADA violations and that it ensured that “no addi-
tional barriers to accessing the Website exist.” 
Further, Kroger committed to “ensuring access on 
a going-forward basis.” Insofar as the modifications 
were completed at the time of the motion, the court 
found the argument persuasive.
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After distinguishing a line of cases that held that 
mootness could not be found, the court recog-
nized that Kroger removed the barriers identified 
by the plaintiff, it brought the website into compli-
ance with the WCAG 2.0 standard preferred by the 
plaintiff, and it committed “to monitoring techno-
logical developments in the future to ensure that 
visually impaired individuals have equal access to 
the Website.” The court then held that Kroger “met 
the stringent showing required by the Supreme 
Court’s mootness precedents,” and therefore the 
court lacked subject-matter jurisdiction to consider 
the plaintiff ’s claims.

CONCLUSION
Defending a web accessibility claim could mean 

arguing, implicitly, that a client can legally discrimi-
nate – a position that is not conducive to advanc-
ing inclusivity and garnering a favorable reputation. 
Rather than wait for a lawsuit to commence, many 
companies would be better served by proactively 
addressing web accessibility. However, if a company 
is wrongfully sued, or if they improperly receive a 
claim, there are options to assist in defeating the 
legal claim. Remember, though, “winning” is dic-
tated by perception and each business must make its 
own determination as to how best to address such 
a claim. Ultimately, the measure of success will be 
whether a business survives and thrives.
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