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I. INTRODUCTION

The current trend toward state legalization of cannabis has 
created business opportunities that are attractive to many 
investors. However, cannabis remains illegal under federal 
law. Foreigners who invest in the industry could be refused 
entry into the United States, have their visas revoked, or face 
deportation. This article discusses the visa options available 
to foreign investors, the nature of cannabis and the industry 
that legalization has spawned,1 the legal climate at the federal 
and state levels, and the current posture of the United States 
Citizenship and Immigration Services (USCIS) and United 
States Customs and Border Protection (CBP) on these issues.

II. FOREIGN INVESTOR VISAS

Foreign investors who wish to enter the United States have 
choices, depending on their immigration and investment 
intentions. Here is a sample of what may be available:

EB-5 – A foreigner who invests $1,000,000 and creates 
10 qualifying jobs can obtain a green card. This visa 
classification has received a great deal of attention in 
recent years, due to its explosion in popularity among 
Chinese investors.2

EB-1C – A foreigner who is a multi-national executive 
or manager may qualify for an employment-based, 
first-preference visa.3 Under this classification, the 
applicant must have been employed in a managerial 
or executive capacity outside the United States in the 
three years preceding the application for at least one 
year by a firm or corporation, and the applicant must 
be seeking to enter the United States to continue 
working for the same organization (or its affiliate or 
subsidiary). 

E-1 – A national of a country with which the United 
States maintains a treaty of commerce and navigation 
may apply for a visa to be admitted to the United 
States to engage in international trade on his or her 
own behalf. Some employees of such a person or 
qualifying organization may also be eligible for this 
classification.4

E-2 – In similar fashion, a national of a country 
with which the United States maintains a treaty of 
commerce and navigation may apply for a visa when 
investing a substantial amount of capital in a United 
States business.5

The first of these is an immigrant visa, while the second 
is dual intent (meaning the visa allows a foreigner to be 
temporarily present in the United States with both lawful 
status and immigrant intent): these types of visa can lead to 
permanent residence. The latter two are non-immigrant visas, 
which terminate upon the cessation of the trading activity or 
liquidation of the investment, respectively. 

III. CANNABIS—THE PLANT

The cannabis family includes two major species: Cannabis 
Sativa (C. Sativa) and Cannabis Indica (C. Indica). In general, 
C. Sativa is tall, with a long flowering time, a low yield, and 
an energizing effect, whereas C. Indica is short, with a brief 
f lowering time, a high yield, and a calming effect; however, 
these distinctions have recently become blurred due to selective 
breeding.6 Both species include varying levels of the three active 
compounds, described below. 

THC, or delta-9 Tetrahydracannabinol, appears as THC acid 
in freshly harvested marijuana. THC acid is not psychoactive. 
The acid is removed by a process called decarboxylation, which 
involves removing a carbon dioxide molecule, and which is the 
reverse of the first step in photosynthesis. Decarboxylation can 
be achieved by either heating to approximately 200 degrees 
Fahrenheit for two to four hours, or by aging for a period that 
is generally a few weeks, depending on temperature, humidity, 
and other conditions.7 Smoking freshly harvested, unaged 
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marijuana is essentially a form of rapid, albeit incomplete, 
decarboxylation.

CBD, or cannabidiol, is nonpsychoactive and is the substance 
that is currently receiving the greatest amount of medical 
attention. It is derived from both cannabis and its near cousin 
hemp, and has been touted as having health benefits, including 
anti-seizure—parents of epileptic children have moved to states 
with legal marijuana to obtain relief for their children—and 
pain relief.

Terpenes are chemical compounds that give marijuana its 
distinctive odor and taste, both in its natural state and while 
burning. Little research has been done so far, but terpenes 
do show promising medical applications, especially when 
administered in conjunction with CBD.8 The botanical 
function of terpenes is to attract pollinators and repel predators.

These compounds are concentrated in the resin that is 
secreted by adult female plants. Male plants produce pollen, 
which is powdery, like most pollen, and can be carried 
either by pollinators such as bees and hummingbirds, or by 
wind. Female plants produce sticky resin, whose botanical 
purpose is to capture pollen. The longer a female plant goes 
unpollinated, the more resin it produces, up to a point, subject 
to its natural life cycle. Once the female plant is pollinated, 
it stops producing resin, reabsorbs what it has produced, and 
concentrates its energies on producing seeds. Therefore, the 
commercial cultivation process involves isolating female plants 
from male plants, promoting their growth and development 
while starving them of pollen, and harvesting them at the 
peak of resin production. At that juncture, various processing 
methods are applied, depending on the desired final product.

IV. THE INDUSTRY

The production of commercial products derived from cannabis 
presents a number of business opportunities. These fall 
generally into the following six categories.

Cultivation. The plants may be grown either indoors or 
outdoors, but indoor cultivation affords the grower a much 
higher degree of control: over temperature, irrigation, light, 
and most of all pollination by a male plant. In addition, indoor 
cultivation often provides greater security against theft.9

Storage and Aging. For large-scale production, the 
decarboxylation process can almost always be done most cost 
effectively by aging rather than heating. This requires storage 
in an area that is removed from the ambient humidity of the 
grow facility.

Processing and Extraction. Cannabis buds can be sold as 
is, with THC concentrations in the range of 15% by weight, 
or the buds can be refined using butane, carbon dioxide, or 
other methods, which can produce THC concentrations up 
to 80%. Butane is the most common substance used to create 
extracts (oils that concentrate the active compound), which 
have nicknames including shatter, honeycomb, budder, wax, 
and oil.10 Other methods, such as maceration in alcohol or oil, 
can be used to produce tinctures and other products. 

Testing. Cannabis buds are tested both to detect the presence of 
undesirable or legally prohibited substances, and to determine 
levels of the active compounds THC, CBD, and terpenes.

Distribution / Transportation. Due to variations in land 
costs and income levels, cannabis, like most crops, tends to 
be grown in one area and sold in another. It must therefore be 
transported from grow facility to storage to processing facility 
to testing lab to point of sale.

Retail Sale. Where county and municipal laws and regulations 
permit, cannabis products are sold in medical or recreational 
stores, called dispensaries.

V. THE LAW(S)

The principal governing federal statute for marijuana is 
the Controlled Substances Act of 1970 (CSA).11 Among 
other things, the CSA set up a scheme for classification of 
regulated drugs, based on the drug’s potential for abuse, i.e., 
addictiveness, and whether it has any accepted medical use. 
Under this scheme, regulated drugs are listed under one of five 
schedules, as follows:

Potential for Abuse Accepted Medical Use
Schedule I High None
Schedule II High Yes (restricted)
Schedule III Medium Yes
Schedule IV Low Yes
Schedule V Lowest Yes

Examples of drugs in each of the five schedules are:

Schedule I Heroin, LSD,12 MDMA (“ecstasy”), 
mescaline and peyote, psilocybin, marijuana

Schedule II A m p h e t a m i n e s ,  i n c l u d i n g 
methamphetamine, barbiturates, cocaine, codeine, 
fentanyl, morphine, opium, oxycodone
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Schedule III Anabolic steroids

Schedule IV  Xanax, Valium, Ambien, Lunesta

Schedule V  Some cough suppressants, Lyrica, 
synthetic CBD

Given our interest in marijuana, it is natural to ask: What does 
it take to get something removed from Schedule I? Specifically, 
if it is a felony to touch it, how do you conduct research to 
prove that it is non-addictive, and how can a potential medical 
use come to be “accepted”? Congress addressed this quandary 
to a limited extent in the Agricultural Act of 2014,13 which 
has permitted designated governmental and educational 
institutions to conduct research on marijuana.

Much more far-reaching in its potential impact was the 
Agricultural Improvement Act of 2018 (the 2018 Farm Bill),14 
which descheduled “industrial hemp,” defined as cannabis 
and derivatives with less than 0.03% THC on a dry weight 
basis. Industrial hemp, a variant of C. Sativa with negligible 
THC levels and significant CBD levels, was previously not 
differentiated from marijuana. This complete legalization of 
hemp under federal law allows for widespread research into 
possible medical uses of CBD, research which could in turn 
undermine the justification for keeping marijuana on Schedule 
I. Synthetic CBD continues to be regulated as a Schedule V 
controlled substance, however.

At the state level, the federal government’s refusal to legalize 
marijuana and therefore provide a regulatory standard has 
led to a nearly incomprehensible patchwork. As of this 
writing, medicinal use of marijuana is permitted in 33 states, 
recreational use in 10 states. Perversely, some states still prohibit 
the cultivation or possession of industrial hemp, despite the 
2018 federal Farm Bill.

VI. CBP’S POSITION

From the time that state level legalization started gaining 
momentum, attention has been focused on the informal 
posture of various federal agencies other than the Drug 
Enforcement Administration (DEA), which is understandably 
strict. Anecdotally, the Securities and Exchange Commission 
(SEC) has been permissive,15 the Bureau of Alcohol, Tobacco, 
and Firearms (ATF) less so.

The position of CBP is based on a provision of the Immigration 
and Nationality Act of 1952 that prohibits the admission into 
the United States of an individual who “admit[s] committing 
acts which constitute the essential elements of ... a crime 
involving moral turpitude,”16 which was later defined by 
regulation to include drug trafficking. So long as marijuana 
remains a Schedule I controlled substance, business owners’ 
or investors’ involvement in nearly any aspect of marijuana 
production, processing, or sale would bring them within this 
definition.

VII. CONCLUSION

Federal “legalization” of cannabis would likely involve moving 
it from Schedule I to a lower schedule, rather than completely 
removing it from controlled substances classification. 
Therefore, the future is not bright for foreign investors who 
wish to participate in this market. 

However, the 2018 Farm Bill provides another, perfectly legal 
route for involvement in the CBD market. The United States 
is seeing renewed interest in more traditional uses of hemp, 
including in paper, textiles, biofuel, food, biodegradable plastic 
manufacturing, and insulation. Because the Farm Bill of 2018 
completely descheduled industrial hemp, it would be a proper 
subject of an EB-5 visa (invest $1 million and create 10 jobs), 
an EB-1C visa (three years in a managerial or executive capacity 
outside the United States to be continued in the United States), 
an E-1 visa (nationals of particular countries intending to 
engage in international trade), and an E-2 visa (nationals of 
particular countries to invest substantial capital in a United 
Statesbusiness). However, it is important to identify the source 
of the CBD, since synthetic CBD remains on Schedule V as a 
controlled substance.
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