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Anatomy of a Medical Malpractice Case 
Contributed by Callyson Grove and Jodi Terranova, Wilson Elser 

Medical malpractice is a specific type of negligence claim that arises out of the provision of medical care or treatment by 
a health care provider. Patients who claim to have been injured by the health care provider may bring this common law 
tort. 

Elements of the Claim 

Because it is a common law claim, the precise elements and procedure for proving a medical malpractice claim vary by 
jurisdiction. See Court Opinions. Generally, medical malpractice cases allege a deviation from the accepted standard of 
care which caused the plaintiff's injury. These claims can be broken down into four elements: duty, breach, causation, and 
damages. See Point of Law (POL). 

Duty 

As with any negligence claim, an element of the malpractice plaintiff's claim is a duty to act with a reasonable degree of 
skill, care, and diligence and according to the standard of care. Court Opinions. The duty element typically is not difficult 
for the plaintiff to prove, as the existence of a physician-patient relationship creates a duty toward the patient. Court 
Opinions. 

Breach of the Standard of Care 

Although specific definitions will vary across jurisdictions, the standard of care generally refers to what a reasonable health 
care provider would do under the same or similar circumstances as faced the defendant provider. Court Opinions. A 
malpractice plaintiff must present expert testimony on (1) what the standard of care required the defendant health care 
provider to do to treat the patient and (2) what action or inaction of the provider did not meet (i.e., breached) the standard 
of care. Court Opinions; see also POL Search. The standard of care is an objective standard governed by reasonableness 
rather than what any one individual would do. Court Opinions. It also is a prospective standard that takes into account only 
what the provider knew or should have known at the time of treatment. 

Because health care providers have to exercise clinical judgment as to the best course of treatment based on their patient's 
condition, there usually is a range of actions that can meet the standard of care. Complying with the standard of care does 
not guarantee a good medical outcome. Most medical treatment carries risks, and a provider has a duty to advise the 
patient about the material risks and obtain their informed consent (discussed in more detail below) to the recommended 
course of treatment. 

Complications and adverse outcomes can happen, even where the provider acts within the standard of care. If a patient 
experiences a complication but cannot prove it was the result of their health care provider acting outside the standard of 
care, the patient cannot recover for malpractice. Many states have enacted legislation prohibiting evidence of a provider's 
apology or expression of sympathy to the patient as admissible evidence of an error by the provider. See, e.g., State 
Statutory Search. 

Jurisdictions vary on whether they apply a locality rule to the standard of care. Court Opinions; see also, e.g., POL Search. 
The majority of jurisdictions apply a national standard of care, accepting that the standard of care in their jurisdiction is the 
same as it is anywhere else in the country. Court Opinions. There are some jurisdictions, however, that define the standard 
of care with reference to the same community or one similar to the one in which the defendant provider practices. Court 
Opinions. 

Proximate Causation 

A malpractice plaintiff also must present expert testimony to causally link the injury to a breach of the standard of care. 
They must show that “but for” the deviation from the standard of care, they would not have been injured. See, e.g., Court 
Opinions. If a breach of the standard of care does not cause the patient any injury, the patient cannot recover for 
malpractice. For example, if surgical tools are not appropriately sterilized as required by the standard of care, but the 
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patient never experiences an infection as a result of use of the contaminated tools, the patient does not have a viable 
malpractice claim. 

Discovery in a medical malpractice claim typically goes deep and broad into the patient's entire medical history. Injuries 
that are a result of preexisting conditions lack proximate cause, although a patient can recover for the exacerbation or 
aggravation of a preexisting condition. See, e.g., Court Opinions. A third party's later unforeseeable act that contributes to 
the patient's injury may be an intervening or superseding cause that breaks the causal connection between the defendant's 
breach of the standard of care and the malpractice plaintiff's injury. For example, if a provider's negligence causes a 
patient's leg to be amputated, but it becomes infected and the infection is treated negligently, the original provider would 
not be liable for the consequences of the infection. 

Under the res ipsa loquitor doctrine, meaning a thing speaks for itself, a malpractice plaintiff may not have to prove the 
specific cause of their injury. If they can prove that there are no non-negligent causes of their injury, they may be able to 
recover for malpractice despite having no precise evidence of what caused their injury. Court Opinions. The classic 
example of a case for res ipsa loquitor is leaving a sponge or medical instrument inside a patient during surgery. 

Damages 

The final element of a malpractice claim a plaintiff must prove is damages. There are several types of available damages, 
including non-economic, economic, and punitive damages (discussed in more detail below) 

Burden of Proof 

The plaintiff bears the burden of proof on all elements of a medical malpractice claim. Expert testimony is required to prove 
the claim in all but the simplest of cases, as lay people do not have the necessary experience and training to decide the 
standard of care and causation in medically complicated matters. Unless the negligence is obvious to a lay person (like 
leaving tools inside a patient during surgery) a malpractice plaintiff must present expert testimony on each element of a 
malpractice claim. 

The key issues in a malpractice case often are decided by which party's expert is more persuasive. Jurisdictions possess 
detailed case law on the requirements for an expert to be qualified to give opinions on a case, and judges can exclude 
experts who do not meet these minimum qualifications to testify. But more often, weaknesses in an expert's qualifications 
go to the weight of their testimony rather than its admissibility. Filter this Dockets Search for examples of motions to exclude 
an expert in a medical malpractice case in the relevant jurisdiction. 

PRACTICE TIP: Selecting a qualified expert is one of the most critical tasks in handling a medical malpractice 
case. Before retaining a physician to testify, consider many factors, including: 

• Are they board certified? 

• Do they publish, research, or lecture on the medical issues in the case? 

• Do they attend national conferences or participate in professional societies for the defendant's medical 
specialty? 

• Are they susceptible to a claim of bias, for example, because they have a personal relationship with the 
party for whom they're testifying or because they only take cases for one side? 

Expert opinions must be given to a “reasonable degree of medical certainty,” or some variation on this standard, 
depending on the jurisdiction. See, e.g., Court Opinions. 

Remedies and Damages 

Malpractice plaintiffs commonly seek a range of damages, including non-economic, economic, and punitive damages. The 
availability of damages, especially punitive damages, can vary widely by jurisdiction. Some jurisdictions restrict damages 
in medical malpractice claims by type or amount by statute. Filter this state statute search to find applicable legislative 
material. A minority of jurisdictions have caps on total damages awards in malpractice cases. See, e.g., Court Opinions. 
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For example verdicts and settlements in medical malpractice cases in the relevant jurisdiction, filter this ALM Reports 
Search. 

Non-Economic Damages 

Pain and suffering, or non-economic damages, can be difficult to predict. Juries usually do not have benchmarks for these 
awards. Some jurisdictions have caps that usually increase annually on non-economic damages. See, e.g., Court Opinions. 

Economic Damages 

Economic damages refer to tangible monetary losses resulting from the patient's injury. In a malpractice case, this often 
includes past and future medical expenses, past and future lost wages, and household services. 

PRACTICE TIP: Jurisdictions vary in whether and how they apply the “collateral source” doctrine to a claim of 
past medical expenses. Some jurisdictions allow patients to recover the entire amount billed for medical care 
to treat their injury, even though the health care providers never expect that these amounts will be paid in full 
because they have negotiated rates with health insurers. Other jurisdictions limit recovery to the actual 
amounts paid. In still others, recovery may depend on whether the patient has private health insurance or is a 
Medicare or Medicaid beneficiary. 

Future medical expenses often are presented in a life care plan that accounts for annual expected medical expenses over 
the patient's life expectancy. These plans are presented by life care planning experts, and economists offer expert 
testimony to reduce the life care plan to present value—the lump sum needed today to cover the future costs. See, e.g., 
Court Opinions. If a patient's injury prevents them from working at all or limits them to a lower-paying job than they could 
have worked absent the injury, they can claim the expected loss of earnings for the remainder of their work-life expectancy. 
If the patient needs to hire someone to do household tasks they are no longer capable of performing because of their 
injury, the patient can recover the cost of those services. 

Punitive Damages 

Punitive damages—damages designed to punish a defendant for egregious conduct—may be available for certain 
malpractice claims. Court Opinions. Ordinary negligence usually will not support a claim for these exemplary damages—
the defendant's act must have been extraordinary and outrageous to warrant punitive damages. Court Opinions; see also, 
e.g., POL Search. 

Common Defenses 

A patient who has been noncompliant with their health care provider's instructions—such as not taking medication as 
prescribed, not keeping a follow-up appointment, or not following post-operative precautions—can expect the defendant 
health care provider to raise the patient's own negligence as a defense to the malpractice claim. The majority of 
jurisdictions use comparative negligence systems. There are different types of comparative negligence, but generally fault 
for the patient's injury is allocated among the parties, and the patient's own fault may reduce their recovery by the amount 
by which their own negligence contributed to their injury. In the four states and the District of Columbia that use a pure 
contributory negligence system, a patient's own negligence that contributes to any degree in their injury totally bars their 
recovery. 

Procedural Issues 

Many jurisdictions require a malpractice plaintiff to take certain steps before they can bring suit. Some jurisdictions, for 
example, encourage informal settlement negotiations by requiring plaintiffs to provide pre-suit notice of their intent to file 
suit. See, e.g., Court Opinions; State Statutory Search. Others require that the malpractice plaintiff have an expert witness 
to certify a meritorious claim at the time of filing. State Statutory Search. Many jurisdictions require the parties to participate 
in mandatory mediation at one or more points during the litigation. State Statutory Search. A jurisdiction's particular 
requirements may be set out in a “malpractice act” that will define the claims to which it applies, including who is a “health 
care provider” or what types of allegations constitute a malpractice claim. See, e.g., State Statutory Search. 

PRACTICE TIP: There are often complicated legal relationships between health care providers and the 
institutions where they have privileges. They may be employees or independent contractors. In a case where 
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an individual health care provider is alleged to have breached the standard of care, they may be sued 
individually, with their employer, or suit can be brought against the employer only. One cannot assume that 
the institution where the care was provided is the employer of the health care provider. When a malpractice 
plaintiff sues corporations—such as hospitals, nursing homes, surgery centers, or physician practice groups—
they must prove that the institution is vicariously liable for the individual's action, either as an employee or as 
an actual or apparent agent. 

The procedures for expert discovery vary widely by jurisdiction. In some jurisdictions, experts submit written reports such 
as those required under Federal Rule of Civil Procedure 26. In other jurisdictions, attorney-prepared pleadings disclose 
the expert's opinions, sometimes without specific disclosure of the expert's identity. Some jurisdictions permit depositions 
of expert witnesses, while others do not. To find local rules, click on the relevant state on the map under State Resources 
on the Litigation Intelligence Center. 

Related Claims 

Informed consent is a specific type of medical malpractice claim where a patient claims the defendant performed a 
procedure on them without adequately advising them of the material risks and benefits of the procedure, or its alternatives. 
See, e.g., Court Opinions. Depending on the jurisdiction, a plaintiff may have to plead this claim separately as an 
independent cause of action. See this Dockets Search for examples of complaints pleading informed consent as a separate 
cause of action. 

In a case where the patient dies from alleged malpractice, there usually are two causes of action: survival and wrongful 
death, which have all the same elements of a malpractice claim brought by a patient who is alive. Statutes exist in most 
jurisdictions that prescribe who is entitled to bring each cause of action and the damages available for each. Generally, 
survival actions are brought on behalf of the estate of the decedent for the damages that the decedent would have been 
able to recover if they had survived their injury (see, e.g., State Statutory Search); and wrongful death actions generally are 
brought by the decedent's beneficiaries for damages resulting from the decedent's death. See, e.g., State Statutory Search. 

Statute of Limitations 

Statutes of limitations for medical malpractice claims typically follow those for other personal injury causes of action. Some 
jurisdictions apply a “discovery rule,” under which the claim does not accrue until the plaintiff discovers all elements of their 
claim. See, e.g., Court Opinions; POL. This rule can toll the statute of limitations while a patient's injury has not been 
diagnosed or if they have no reason to know of the negligent action. Some jurisdictions apply a “continuing treatment” 
rule, under which the claim does not accrue until the physician-patient relationship ends. See, e.g., Court Opinions; POL. 

Statutes of limitations vary widely, so state specific research is necessary to determine any applicable limitations period. 
For assistance finding applicable state statutes of limitations, use the Statutes of Limitations search box on the Litigation 
Resources page, or see Comparison Table - State Statutes of Limitations. 

Standard of Review on Appeal 

The appeals process for a malpractice suit will follow the appellate rules for any civil case in the forum jurisdiction. Either 
side usually has one appeal “as of right.” An appeal could challenge many different types of decisions by the trial court, 
from decisions on dispositive motions to factual findings to evidentiary rulings. The standard of review that applies on 
appeal will vary depending on the type of decision being challenged and the stage of the proceedings when the decision 
was made, and can include de novo, clearly erroneous, or abuse of discretion. 
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