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The Rise of Surcharge:  Breaches of 
Fiduciary Duty that Result in Monetary Relief
Considering how many employers provide ERISA regulated benefits, and the 
potential complexity in doing so, does it really matter if a mistake is made in 
administering those plans? After all, a plan administrator operating under a systemic 
conflict of interest can still enjoy deferential review when it makes a single honest 
mistake. And the core of ERISA is a careful balancing between ensuring fair and 
prompt enforcement of rights under a plan and the encouragement of the creation 
of such plans. This article explores the rising tension between ERISA’s goals in the 
wake of “equitable surcharge” liability for employers when an honest mistake in plan 
administration harms a plan participant or beneficiary.

The focus here is on when and how liability was imposed on a plan sponsor after 
it made a mistake in the administrative or “functional” phase of ERISA plans. This 
phase is when employers or insurance companies are answering questions about 
the plan or performing the “day-to-day” work that benefits require–like collecting 
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Chair Message

Thank you for being a member of the Employee Benefits Committee of TIPS!

In January 2020, the Employee Benefits Committee co-hosted the 46th Annual TIPS 
Midwinter Symposium on Health & Disability, Insurance, and Employment Benefits 
in Austin, TX. Attendees were treated to a vast array of sessions ranging from recent 
Supreme Court ERISA jurisprudence, the current debate over the permissible use 
of plan data, health care fraud, and numerous other issues. Next year’s conference 
will be held in January 2021. Stay tuned for more details on the dates and location.

In addition to this newsletter, the Employee Benefits Committee provides several 
opportunities to get your name and articles in front of your peers and potential 
clients, including: 

• The Tort Trial & Insurance Practice Journal
• The Brief
• TortSource

If you are interested in learning more, please contact one of our publications 
vice-chairs, Joseph Faucher (jfaucher@truckerhuss.com) or Michelle Roberts 
(mroberts@kantorlaw.net). As chair, I would like to especially thank Michelle for all 
of her efforts to bring this newsletter to fruition.

We are also one of six committees in different American Bar Association Sections 
that make up the ABA’s Joint Committee on Employee Benefits (JCEB). As a result 
of our participation in the JCEB, we offer a wide range of speaking and attending 
opportunities to members with the JCEB’s popular conferences and webinars. TIPS 
membership also provides an opportunity to join Technical Session meetings each 
Spring with representatives from government agencies for your practice. If you are 
interested in learning more, please contact our programming vice-chairs, Denise 
Clark (dmclark@benefitcounsel.com) or Clarissa Kang (ckang@truckerhuss.com).

We are continuing to develop strategies to improve our committee’s educational 
efforts through social media and other mediums. Please take the time to join our 
LinkedIn page. If you have any questions, are interested in learning more about 
our social media presence, or simply would like to make sure you are plugged in to 
learn about future Committee events, please contact our technology vice-chair, Tim 
Rozelle (trozelle@kantorlaw.net).

Of course, the best way to make sure you are informed of Committee developments 
is to make sure you are signed up for Committee messages through ABAConnect 
on the ABA website. If you would like to get more involved in leadership of the 
Committee, please reach out to me at dcohen@benetic.com. 

David Cohen
Benetic, Inc.

Chair, TIPS Employee Benefits 
Committee
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Recent Litigation Highlights Importance of 
Cybersecurity in Benefit Plans
While it may be hard to believe, it has been more than 20 years since fears of the 
Y2K bug consumed a digital society that was then just in its infancy.  In an incredible 
contrast to that time, in the year 2020, technology dominates every aspect of modern 
life.  Today, everything from how we work and interact with each other to how we 
invest, bank, and conduct other financial transactions depends on technology.  But 
while technology has certainly provided countless conveniences, its rise has also 
propelled a new type of misconduct: cybercrime. 

The financial losses attributable to cybercrime are staggering.  According to 
the Internet Crime Complaint Center, a division within the Federal Bureau of 
Investigation, reported losses based on cybercrime exceeded $3.5 billion in 2019.1  
The figures demonstrate an exponential increase compared to 2001, when reported 
losses were only $17.8 million.2

Cybercriminals are equal opportunity offenders and no one is immune from being 
a potential victim of cybercrime.  That said, from a cybercriminal’s perspective, it is 
easy to see why retirement accounts are especially attractive targets.  According to 
recent research, 401(k) plans held more than $5.2 trillion as of 2018.3  But despite 
the significant amount of assets held in such accounts, by most accounts, plan 
participants generally check their retirement accounts less frequently than personal 
banking, credit card, or other financial accounts.  As a result, there can be a delay 
before attacks on retirement accounts are discovered, and by the time an incident is 
identified, it may be too late.

Up until recently, there have been few lawsuits alleging claims under the Employee 
Retirement Income Security Act of 1974, as amended (“ERISA”) relating to 
cyberattacks on retirement accounts.  The lack of litigation does not mean that 
cybercrime against retirement accounts is nonexistent—according to many 
recordkeepers, cyberattacks are a frequent occurrence.  

New ERISA Lawsuits Alleging Cybersecurity Failures
In 2018 and 2019, at least two lawsuits were filed alleging claims under ERISA 
regarding cyberattacks.  In one lawsuit, a law firm alleged fiduciary breach claims 
against both its third-party plan administrator, MandMarblestone (“MMG”), as well 
as its plan custodian, Nationwide Trust Company (“Nationwide”), for processing 
fraudulent distributions that resulted in a participant’s account being “depleted from 

www.americanbar.org/tips
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Read more on page 21 

Craig P. Hoffman
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SECURE Act Makes Significant and 
Immediate Pension Law Changes 
The most far-reaching pension reform legislation in 16 years was passed by Congress 
and signed into law by President Trump as part of the budget bill funding the federal 
government for the remainder of the fiscal year. The Setting Every Community Up 
for Retirement Enhancement Act of 2019 (SECURE) was added as Division O to the 
Further Consolidated Appropriations Act, 2020 (H.R. 1865).  Of critical importance 
to plan sponsors: the effective dates in the original bill were left unchanged. As a 
result, many of new law’s provisions will become effective on January 1, 2020. 

The SECURE Act is very similar to the Retirement Enhancement and Savings Act 
of 2019 (RESA) (S. 972) which had been under consideration by Congress for a 
number of years. Like RESA, SECURE enjoyed bipartisan support having passed 
the House of Representatives on a vote of 417-3. It was expected that the Senate 
would quickly approve the bill through an expedited process that would have required 
the unanimous consent of all senators. Several objected, and the bill languished. 
Adding it to the budget bill, which was considered “must-pass” legislation, was likely 
the last chance it had to be enacted in this Congress. 

Many provisions of SECURE are intended to increase coverage of American workers 
in employer-sponsored savings arrangements. SECURE provides for a new type 
of multiple employer plan called a Pooled Employer Plan (PEP). PEPs have been 
promoted as way smaller employers can pool together to participate in a single plan 
and save on administrative costs. A PEP has a single plan document, a single Form 
5500 filing and a single independent plan audit. A PEP should also have a larger 
pool of assets allowing for institutional mutual fund share classes which have lower 
expense ratios.

A PEP must be sponsored by a Pooled Plan Provider (PPP) which is likely to be 
a financial services company, a third party administrator, insurance company, 
recordkeeper, or similar entity. The PPP must serve as the ERISA section 3(16) plan 
administrator as well as the named fiduciary for the plan. It is expected that the vast 
majority of PEPs will retain an ERISA section 3(38) investment advisor who would be 
responsible for selecting and monitoring the plan’s investment menu. Consequently, 
the participating employers would only have fiduciary responsibility for prudently 
selecting and monitoring the PPP. This is expected to be very appealing to smaller 
employers who are concerned about the potential for fiduciary responsibility and 
liability. The PEP provisions are delayed a year and will be effective for plan years 

Many provisions of 
SECURE are intended 
to increase coverage 
of American workers 
in employer-sponsored 
savings arrangements.
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Intel Plan Participant Beats ERISA’s 3-Year 
Statute of Limitations, But Under Other 
Circumstances, Plan Fiduciaries Might Still 
Be Able to Establish Actual Knowledge
On February 26, 2020, the Supreme Court settled a split among federal circuit 
courts of appeal regarding what it means to have actual knowledge of an alleged 
breach of fiduciary duty sufficient to begin the running of a three-year period to file 
suit on the breach. In Intel Corporation Investment Policy Committee v. Sulyma, 
589 U.S. 140 S. Ct. 768 (2020), the Supreme Court answered the question 
of whether an employee benefit plan participant gains actual knowledge of 
information contained in disclosures made by plan fiduciaries that the participant 
claims he or she may have received but does not recall reading. The Court held 
that such a plaintiff-participant does not possess actual knowledge because, while 
evidence of disclosure is relevant to this determination, a plaintiff does not have 
actual knowledge unless he is aware of this information.

Under the Employment Retirement Income Security Act of 1974, as amended 
(“ERISA”), plaintiffs must file lawsuits within six years of an alleged breach 
or violation, or within three years of the date on which they gained “actual 
knowledge” of an alleged breach or violation, except in a case of fraud or 
concealment.1 Federal courts and litigants have long debated what constitutes 
“actual knowledge” under ERISA’s three-year limitations provision because 
determining whether and when a claimant gained actual knowledge of an alleged 
breach is an inherently subjective undertaking.

During the time Christopher Sulyma worked at Intel Corporation, he participated 
in two Intel retirement plans. When equity markets declined in 2008, the plans’ 
Investment Policy Committee invested the plans’ funds in certain alternative 
investments (hedge funds, private equity, and commodities) to increase 
diversification and thereby reduce the investment risk to the funds. These 
investments carried relatively high fees, and once markets rebounded following 
the Great Recession, strong returns in the equity market caused the funds’ 
performance to lag as compared to index funds. Sulyma sued the Intel Committee 
and other plan decision-makers (“Intel”), alleging they had overinvested in these 
alternative assets and caused loss to the retirement plans.

In its defense, Intel provided evidence of various ERISA-mandated disclosures, 
which it claimed Sulyma received during the time he worked at the company, that 

Clarissa A. Kang
Trucker Huss, APC

Dylan D. Rudolph
Trucker Huss, APC

Read more on page 25 

www.americanbar.org/tips
https://www.westlaw.com/Document/I23bb5b2b58a511ea9eddce4ad7b4b097/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I23bb5b2b58a511ea9eddce4ad7b4b097/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


Spring 2020

6americanbar.org/tips

Employee Benefits Law

Discovery in De Novo Matters – It Is Real And 
Here To Stay.   
The last two decades of litigation of matters subject to the Employee Retirement 
Income Security Act of 1974, 29 U.S.C.A. § 1001 (West) et seq. (“ERISA”) have 
seen many changes with some profound ones in the area of discovery.  At the 
beginning of the 21st century, discovery was neither requested nor taken in ERISA 
governed claim litigation matters.  Now, two decades later, discovery in cases 
subject to an arbitrary and capricious standard of review—so called conflict of 
interest discovery—is all too common and we have recently seen courts limiting 
matters to the administrative record again.1 The increasing number of claims subject 
to a de novo review were initially shielded from discovery as the so called conflict of 
interest did not factor into the analysis of a case subject to de novo review.  In recent 
years, that changed again, however.  The following will discuss the latest trends and 
case law in this evolving area of the law.   

I. What is the de novo standard of review.   
In 1989, the Supreme Court held in Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 
101, 109 S. Ct. 948, 103 L. Ed. 2d 80 (1989) that “[a] denial of benefits challenged 
under § 1132(a)(1)(B) is to be reviewed under a de novo standard unless the 
benefit plan gives the administrator or fiduciary discretionary authority to determine 
eligibility for benefits or to construe the terms of the plan.” Id. at 115.  Guiding courts 
in conducting a de novo review, the Supreme Court explained that prior to the 
enactment of ERISA, courts reviewed challenges to an employer’s denial of benefits 
under principles of contract law, evaluating the employee’s claim “by looking to the 
terms of the plan and other manifestations of the parties’ intent.” Id. at 112–113 (citing 
Conner v. Phoenix Steel Corp., 249 A.2d 866 (Del. 1969)).  In accordance with the 
Supreme Court’s reference to contract law, the Seventh Circuit Court of Appeals 
explained in Krolnik v. Prudential Ins. Co. of Am., 570 F.3d 841 (7th Cir. 2009): 

Firestone holds that “de novo review” is the norm in litigation under 
ERISA. Cases such as this show that “de novo review” is a misleading 
phrase. The law Latin could be replaced by an English word, such 
as “independent.” And the word “review” simply has to go. For what 
Firestone requires is not “review” of any kind; it is an independent 
decision rather than “review” that Firestone contemplates. The Court 
repeatedly wrote that litigation under ERISA by plan participants seeking 
benefits should be conducted just like contract litigation, for the plan 

Read more on page 27 

Edna S. Kersting
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Supreme Court Remands Outlier Stock  
Drop Decision
For many years, courts have wrestled with the standards that apply to a fiduciary’s 
decision to offer stock of the sponsor company as an investment option in the 
company’s 401(k) plan. The struggle arose from two arguably contradictory 
provisions in ERISA. One provision encouraged companies to allow investments 
in their company stock through their retirement plan by exempting company 
stock investments from ERISA’s provision requiring that investments normally be 
diversified. But fiduciaries remained subject to ERISA’s general requirement that 
they act prudently in selecting plan investment options. Eventually, most federal 
appeals courts concluded that fiduciaries were presumed to have acted prudently in 
offering company stock as an investment option. Courts came to recognize that, if 
a fiduciary decides to discontinue offering the company’s stock in the plan, it sends 
a message to the broader market that the stock is overvalued. That, in turn, would 
typically cause the stock value to decline.

Nearly six years ago, the Supreme Court (“the Court”) considered this conundrum 
in Fifth Third Bancorp v. Dudenhoeffer, 573 U.S. 409, 134 S. Ct. 2459, 189 L. Ed. 
2d 457 (2014). In that case, the Court abandoned the “presumption of prudence” 
standard that most courts applied, and held instead that plaintiffs challenging a 
fiduciary’s decision to continue to offer company stock were required to plead a 
plausible alternative action that fiduciaries could have taken: an action that would 
have been consistent with the securities laws (i.e., that would not violate insider 
trading laws), and one that a prudent fiduciary in the same circumstances would 
not have viewed as more likely to harm the fund than to help it. Almost every court 
that faced the question after Dudenhoeffer held that plaintiffs had failed to allege a 
plausible alternative, and dismissed complaints in these cases.

But in 2018, the Second Circuit Court of Appeals went the other direction in Jander 
v. Ret. Plans Comm. of IBM, 910 F.3d 620 (2d Cir. 2018), cert. granted, 139 S. 
Ct. 2667, 204 L. Ed. 2d 1068 (2019), and vacated and remanded, 205 L. Ed. 2d 
432 (Jan. 14, 2020). The plaintiffs in Jander argued that the IBM plan’s fiduciaries 
should have made early corrective disclosures about a troubled IBM division’s poor 
financial health in IBM’s regular reporting to the U.S. Securities and Exchange 
Commission (SEC) or in disclosures to participants. The Second Circuit held that 
the plaintiffs had sufficiently pled that no prudent fiduciary could have determined 
that an early disclosure by IBM’s fiduciaries would have done more harm than good 
to IBM’s stock. This decision was contrary to decisions in several other courts that 
addressed that same argument.

This article was first published in 
the Trucker Huss Newsletter on 
January 27, 2020. Copyright © 2020 
Trucker Huss. All rights reserved.
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On January 14, 2020, the Supreme Court did not reach a decision on the merits 
of the case, but instead it vacated the Second Circuit’s opinion and remanded the 
case to the Court of Appeals to decide whether it will entertain arguments that the 
parties had not squarely raised in the lower courts. In a concise per curiam decision, 
the Supreme Court reiterated Dudenhoeffer’s strict pleading standard, but then 
shifted its focus to what the Court determined were novel arguments raised by IBM’s 
fiduciaries and the U.S. Government (which presented the views of the SEC and 
U.S. Department of Labor) in their briefing before the Supreme Court. The Court 
remanded the case to the Second Circuit to decide whether it would entertain these 
arguments in the first instance.

In a concurring opinion, Justice Elena Kagan noted that ERISA fiduciaries might 
have a duty to disclose inside information as long as disclosure would not violate 
securities laws.

Now, the Second Circuit could address these newly raised arguments, or decline to 
address them (because they were, arguably, not properly raised before it in the first 
instance); or it could, presumably, remand the case to the district court to consider 
these arguments that were only fleshed out in briefs filed before the Supreme Court.

Had the Court considered the merits of whether the “early disclosure” allegations 
satisfied Dudenhoeffer’s rigorous pleading requirement, it could have breathed new 
life into, or closed the door on, so-called “stock drop” lawsuits. Instead, it remains to 
be seen whether plaintiffs that allege that fiduciaries “should have told me sooner” 
that company stock was overvalued will survive motions to dismiss.

In the meantime, retirement plan fiduciaries who offer employer stock to plan 
participants should pay attention to the Court’s interest in the interplay between 
ERISA’s fiduciary duties and securities laws. It may prove difficult for ERISA 
fiduciaries to discern when disclosure of inside information would violate the 
securities laws, and when it would not. By Justice Kagan’s reckoning, there are 
circumstances when disclosure of inside information will not violate securities laws, 
and in those instances, ERISA fiduciaries might have an affirmative disclosure 
obligation. The Court did not answer where that line is drawn, leaving for another 
day (and possibly another court) the determination of whether there is a predicament 
faced by companies that offer employer stock as a plan investment option—a risk 
of violating securities laws in disclosing inside information, or alternatively, a risk of 
breaching their fiduciary duties under ERISA if they do not disclose. 

It may prove difficult 
for ERISA fiduciaries 
to discern when 
disclosure of inside 
information would 
violate the securities 
laws, and when it 
would not.
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premiums, monitoring enrollment, or asking for items that need to be provided 
before coverage becomes effective. 

The ERISA cause of action used to impose liability is for breach of fiduciary duty, 
which finds relief under 29 U.S.C. § 1132(a)(3). This section allows a plan participant, 
beneficiary, or fiduciary “to obtain other appropriate equitable relief” to redress 
violations of ERISA or the terms of the plan. This will be referred to as (a)(3). 

Breach of Fiduciary Duty
ERISA defines a fiduciary with respect to a plan to include an entity that exercises 
any control over the management of the plan or is responsible for the administration 
of such plan. 29 U.S.C. § 1002(21)(A). Plan insurers are not fiduciaries, unless they 
determine claims made against the plan. King v. Blue Cross and Blue Shield of 
Illinois, 871 F.3d 730, 745 (9th Cir. 2017). Since employers establish the plan and 
set its terms, they are fiduciaries, and are almost always named as a fiduciary in the 
plan documents. Despite some employers arguing to the contrary when mistakes 
happen, if it is a named plan administrator, it can be sued for breach of fiduciary duty 
when handling administrative or functional aspects of the plan. Dawson-Murdock v. 
National Counseling Group, Inc., 931 F.3d 269, 277-78 (4th Cir. 2019). 

The duties of an ERISA fiduciary include the duty of loyalty, a duty to disclose, and 
requires a fiduciary to “discharge his duties with respect to the plan solely in the 
interest of the participants and beneficiaries.” 29 U.S.C. § 1104(a)(1); King, 871 F.3d 
at 745-46. This includes the obligation to convey complete and accurate information 
material to the participant’s circumstances, even when the participant has not 
specifically asked for the information. King, 871 F.3d at 744. A fiduciary has an 
affirmative duty to inform when it knows silence might be harmful. Bixler v. Central 
Pa. Teamsters Health & Welfare Fund, 12 F.3d 1292, 1300 (3rd Cir. 1993). 

When it comes to plans involving insurance (health, life, disability, etc.), a fiduciary 
may not administer the plan in such a way that it creates a situation where essentially 
risk-free profits can be obtained from premiums paid on non-existent benefits. The 
mere refund of premiums may be insufficient to right such a breach of fiduciary duty 
as the fiduciary must always be guided by the purpose of making coverage a reality. 
McCravy v. Metropolitan Life Ins. Co., 690 F.3d 176, 182-83 (4th Cir. 2012); Frye v. 
Metropolitan Life Ins. Co., 2018 WL 15694885 at *4 (E.D. Ark. Mar. 30, 2018). 

A fiduciary is also liable when its breach caused an employee to be inadequately 
informed in her decision whether to pursue benefits. Van Loo v. Cajun Operating 
Co., 703 F. App’x 388, 394 (6th Cir. 2017). A showing of detrimental reliance on 
the fiduciary’s breach is not required for equitable recovery – all that needs to be 

Many lawyers recall 
learning a maxim 
from law school that 
money damages are 
not available in equity... 
It turns out, that is not 
completely accurate.

The Rise... continued from page 1
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established is the violation injured him or her. Gabriel v. Alaska Elec. Pension Fund, 
773 F.3d 945, 958 (9th Cir. 2014). 

Finally, a fiduciary may be liable for a co-fiduciary’s actions where it has enabled 
such other fiduciary to commit a breach or it has knowledge of a breach by the co-
fiduciary. In such a circumstance, both fiduciaries are liable, unless one of them 
made reasonable efforts to remedy the breach. Echague v. Metro. Life Ins. Co., 43 
F. Supp. 3d 994, 1022 (N.D. Cal. 2014).

Because we are talking about ERISA, if an employee needs to go to court to prove 
breach of fiduciary duty, they may be entitled to an award of attorneys’ fees in 
addition to any other relief obtained. 29 U.S.C. § 1132(g)(1).

Equitable Surcharge
A breach of fiduciary duty claim must be brought under (a)(3) and thus is limited to 
equitable relief. Many lawyers recall learning a maxim from law school that money 
damages are not available in equity. Equity provides things like specific performance 
or injunctions. Legal remedies allow recovery of monetary damages. It turns out, 
that is not completely accurate. 

The U.S. Supreme Court’s decision in CIGNA Corp. v. Amara, 563 U.S. 421 (2011), 
marked a sea change for the understanding of the equitable relief provided by 
ERISA under (a)(3). Several prior U.S. Supreme Court decisions made it appear 
that ERISA’s equitable remedies did not allow for monetary relief. If money payment 
was the remedy sought, it was widely believed it was only available through (a)(1)
(B) –essentially to redress breach of contract. 

In Amara, the U.S. Supreme Court entered the way-back machine to the time before 
the merger of law and equity. Citing to cases as far back as 1817 and hornbooks 
from 1823, it explained (a)(3) provided any remedy available to the courts of equity. 
Those remedies were indeed broad, as a maxim of equity states that “[e]quity 
suffers not a right to be without a remedy.” Amara, 563 U.S. at 440. The Court then 
reviewed three traditional equitable remedies: reformation of the contract, estoppel, 
and surcharge. 

Each of these remedies are potentially powerful. Reformation can change the terms 
of a contract (as contrasted with the power to enforce contracts as written) in order to 
remedy a false or misleading statement provided by a fiduciary. Estoppel essentially 
puts the employee into the same position she would have been in had the fiduciary’s 
false statements been true. But surcharge has proven to be the most influential of 
the three – perhaps because surcharge can take the form of a money payment. Id. 
at 440-42. 
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Equitable surcharge is a form of injunction that can require a fiduciary to pay 
monetary “compensation” for a loss resulting from its breach of duty or to prevent 
unjust enrichment. Another benefit of surcharge is that it does not require detrimental 
reliance–a prerequisite for estoppel. Id. at 443. Through surcharge an employee or 
beneficiary is simply ordered to be made whole following a breach–an extremely 
flexible remedy in which the court can “mold the relief to protect the rights of the 
beneficiary according to the situation involved.” Id. at 444. A fiduciary can be 
surcharged under (a)(3) upon a showing by a preponderance of the evidence of 
actual harm caused by its breach of fiduciary duty. Harm can be as broad as the loss 
of a right protected under ERISA–such as the right to apply for a particular benefit. 

Mistakes Resulting in Monetary Surcharge Against Employers
With the legal and remedial framework in place, how has this played out in the real 
world? Lots of ways. 

Don’t forget to answer every question
In presenting the rules, this article focused on first-party entities–employers and 
insurance companies. But the rules apply to any entity that develops ERISA fiduciary 
responsibilities, including third-party vendors. Many employers outsource the 
administration of benefits. When this happens, the vendor may find itself financially 
responsible for mistakes made in the administration of the benefits. 

In Echague v. Metropolitan Life Ins. Co., 43 F. Supp. 3d 994 (N.D. Cal. 2014), we 
saw liability attach to a vendor for breach of fiduciary duty and surcharge. Carol 
Echague had $440,000 in life insurance benefits through an ERISA plan offered by 
her employer. The employer outsourced administration of the life insurance benefits, 
and multiple other benefits, to TriNet Group, Inc. Ms. Echague stopped working and 
took a leave of absence after she was diagnosed with cancer. 

TriNet sent Ms. Echague several letters that explained to her that it was important for 
her to understand her rights and responsibilities while on leave. The letters directed 
her to several written materials, directed her to an online portal, and offered her 
an 800 number if she had questions regarding her benefits, but never specifically 
addressed her life insurance. Thereafter, Ms. Echague emailed TriNet, informing it 
that she did not want any insurance to lapse and inquiring where to send premium 
payments for continued insurance. In response, TriNet simply resent Ms. Echague 
copies of its prior letters. It did not provide her with any information directly responsive 
to her inquiry. Because her employer had always paid the premiums, Ms. Echague 
did not start paying the premiums on her life insurance. Id. at 1001.
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After Ms. Echague died, MetLife denied her husband’s life insurance claim because 
the policy had lapsed for failure to pay premiums. Mr. Echague appealed, arguing 
that neither he nor his wife had been informed that the life insurance was at risk 
of terminating and that neither he nor his wife received notice from anyone that 
premiums were not being paid. A lawsuit followed. Id. at 1002.

The court found that TriNet could be held liable as a plan fiduciary because it 
administered the plan despite the delegation of claims determinations to MetLife. For 
example, TriNet sent COBRA and FMLA notices, transmitted premium payments to 
MetLife, and kept track of what employees were in the plan. Id. at 1014. However, 
the court did not find TriNet’s beach was in providing Ms. Echague with non-specific 
information when she went out on leave of absence. Rather, it was TriNet’s response 
to the email that breached its fiduciary duties because the response failed to provide 
complete and accurate information to Ms. Echague regarding her situation. Id. at 
1017. The court determined TriNet had a duty to specifically answer Ms. Echague’s 
question–which it failed to do–and provide more than generic and duplicative 
information. Id. at 1019-20.

TriNet’s mistake: it failed to provide a specific answer to a specific question. The 
result: a judgement against it for $440,000 through the doctrine of equitable 
surcharge. Id. at 1024. 

Don’t forget to address every option
Dr. Scott Erwood worked for WellStar Health System, Inc. and had $1,000,000 
in life insurance coverage through its ERISA plan. After suffering a seizure, Dr. 
Erwood was diagnosed with a brain tumor. He stopped working full-time at WellStar, 
transitioning to part-time employment, before leaving work completely. 

Around the time Dr. Erwood stopped working in full, Dr. Erwood and his wife met 
with WellStar’s benefits representatives to discuss benefits after his employment 
terminated. At the meeting the Erwood’s repeatedly asked if all their coverage was 
going to remain the same. It was repeatedly confirmed that it would. The life insurance 
benefit was discussed, but not one specific aspect–conversion. Erwood v. Life Ins. 
Co. of North America, 2017 WL 1383922 at *2-3 (W.D. Penn. April 13, 2017). 

Under the life plan, after Dr. Erwood ended his FMLA leave (during which he paid 
premiums to maintain his medical, dental, vision, and life coverage), converting the 
life insurance benefit from an ERISA benefit to an individual benefit was the only 
way to continue his life insurance. WellStar did not send Dr. Erwood any information 
regarding conversion and continuation of the life insurance benefit after FMLA leave 
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ended. This remained true even though WellStar knew Dr. Erwood was dying and 
that he had been approved for $250,000 of early life insurance benefits under the 
plan’s Terminal Illness Benefit. Id. at *4-5.

After Dr. Erwood died, his wife made a claim to LINA for the remaining $750,000 in 
life insurance benefits. LINA denied the claim because Dr. Erwood was no longer an 
active employee at WellStar nor had he elected to continue his policy via conversion 
to an individual policy. Id. at *5. Thereafter, Ms. Erwood sued WellStar for breach of 
fiduciary duty. 

The court found that WellStar breached its fiduciary duty owed to Dr. Erwood when 
it remained silent on the single non-addressed benefits issue during the meeting 
called for the express purpose of informing the Erwoods about maintaining all of 
their benefits. WellStar had successfully informed the Erwoods about how to keep 
all of Dr. Erwood’s benefits in force during the FMLA leave. WellStar had even been 
successful in informing the Erwoods about how to keep all of Dr. Erwood’s benefits in 
force after the FMLA leave–with the only exception being his life insurance benefits. 
Id. at *10. 

WellStar’s mistake: it failed to address every single plan requirement to continue plan 
benefits during a meeting called for the general purpose of providing information 
about continuing plan benefits. The result: a judgement against WellStar for 
$750,000 through the doctrine of equitable surcharge. 

Don’t forget to keep track of how old people are
Tammy Frye worked for American Greetings, which provided a suite of benefits 
through MetLife. The responsibility for administration of those benefits was 
delegated to MetLife. One perk of the plan was the ability to elect certain coverage 
for dependents–including life and AD&D insurance coverage. However, eligibility for 
dependent coverage ended when the dependent turned twenty-three. 

Ms. Frye elected to obtain various benefit coverages on her son, including life and 
AD&D insurance. During the process of enrolling her son in coverage, which was 
done entirely through the website www.americangreetingsbenefits.com, Ms. Frye 
provided his date of birth. The coverage went into force and premiums continued 
to be paid through payroll deductions. Frye v. Metropolitan Life Ins. Co., 2018 WL 
1569485 at *1 (E.D. Ark. Mar. 30, 2018). 

When Ms. Frye’s son turned twenty-three, she did not alert American Greetings or 
MetLife of this fact. And neither of them alerted Ms. Frye that her son had aged out 
of coverage. Ms. Frye’s son died in a car crash at the age of twenty-four-and-one-
half. She made a claim for benefits, which MetLife denied on the basis that her son 
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was ineligible for coverage at the time of his death. Frye appealed, arguing that she 
thought she had insurance; she had never been told about the age cut-off; American 
Greetings and MetLife knew about her son’s age because it was provided during 
his enrollment for medical insurance (not the life or AD&D insurance); and neither 
MetLife nor American Greetings had sent her any information about conversion 
when her son aged out. The appeal was denied, and a lawsuit followed. Id.

The court ruled that American Greetings and MetLife breached their fiduciary duties 
owed to Ms. Frye by implementing a flawed administrative process. With specificity, 
the court determined it was a breach to allow employees like Frye to pay for coverage 
for dependents who either are ineligible or become ineligible. Id. at *3. The court 
was clearly vexed by the potential that allowing this to happen might lead to MetLife 
receiving “essentially risk-free windfall profits from employees who paid premiums 
on non-existent benefits but who never filed a claim for those benefits.” Id. at *4. It 
also faulted only American Greetings and MetLife for the failure of communication, 
as they “are the fiduciaries on the scene.” Id. 

American Greetings and MetLife’s mistake: not tracking the age of insureds to ensure 
they are notified when coverage ends. The result: judgment against both American 
Greetings and MetLife for the full life and AD&D coverage amounts via surcharge. 

Don’t pay premiums for ineligible employees
Referral, a small company with fifteen employees, employed Teresa McGee. 
It offered employees a life insurance plan that included basic benefits and the 
opportunity to purchase additional coverage under a voluntary life policy. Between 
the two, Ms. McGee was insured for $143,550 in life insurance. 

Unfortunately, Ms. McGee was diagnosed with breast cancer and had to stop 
working. Thereafter, Referral’s managing Director told Ms. McGee that he would 
continue to pay premiums to make sure she continued to maintain her life insurance. 
He did so because he knew her condition was terminal. Referral was true to its word 
and paid life insurance premiums for Ms. McGee for over a year after she stopped 
working. It did not convert Ms. McGee’s insurance or notify her of her conversion 
rights. Unfortunately, the plan stated that it only covered employees who were in 
active employment. McBean v. United of Omaha Life Ins. Co., 2019 WL 1508456 at 
*1-2 (S.D. Cal. Apr. 5, 2019). 

The court determined Referral breached its fiduciary duty when it made a 
misrepresentation to Ms. McGee by informing her that it would continue to maintain 
her life insurance coverage. This was true even if Referral did not know whether it 
could continue her coverage via premium payments. The misrepresentation was 

www.americanbar.org/tips
https://www.westlaw.com/Document/I29385ee0369411e884b4b523d54ea998/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I29385ee0369411e884b4b523d54ea998/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I29385ee0369411e884b4b523d54ea998/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_4
https://www.westlaw.com/Document/I29385ee0369411e884b4b523d54ea998/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I30a72ff059fa11e98c7a8e995225dbf9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://www.westlaw.com/Document/I30a72ff059fa11e98c7a8e995225dbf9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1


Spring 2020

15americanbar.org/tips

Employee Benefits Law

material simply because it prevented Ms. McGee from making an informed decision 
regarding her coverage and other options. Id. at *9.

Referral’s mistake: not checking whether the continued payment of premiums would, 
in fact, continue coverage. The result: judgment against Referral for $143,550 via 
equitable surcharge – an amount Referral was unable to pay and did not have 
insurance to cover and may lead to bankruptcy. See Referral Only, Inc. v. Travelers 
Property Cas. Co. of Am., 2019 WL 1559145 (S.D. Cal. Apr. 10, 2019).

Don’t forget to provide employees with a summary plan description

Michelle Snitselaar worked for Mount Mercy University. Under the terms of Mount 
Mercy’s life insurance plan, a lawful spouse was eligible for dependent coverage. 
However, the spouse’s coverage ends on “the date of divorce or annulment.” 
Snitselaar v. Unum Life Ins. Co. of Am., 2019 WL 279995 at *2 (N.D. Iowa Jan. 22, 
2019). At that point the dependent may convert the coverage to an individual policy. 
However, Ms. Snitselaar and her husband were never provided with a summary plan 
description regarding this coverage. A violation of ERISA, 29 U.S.C. § 1024(b)(1). 

In 2010, Ms. Snitselaar enrolled for life insurance coverage under the plan for 
herself and her husband. In February 2015, Ms. Snitselaar’s divorce was finalized. 
Less than three months later, her now ex-husband died. Ms. Snitselaar made a 
claim for the $60,000 in life insurance she believed was in force. Unum denied 
the claim because the divorce ended the coverage and the benefit had not been 
converted. Snitselaar, 2019 WL 279995 at *3. Ms. Snitselaar argued that she was 
never informed in writing or verbally of the right to convert or that divorce could affect 
the policy. A lawsuit followed. 

The court determined that Mount Mercy “clearly” breached its fiduciary duty by failing 
to timely deliver a certificate of coverage or summary of benefits to Ms. Snitselaar. 
But was there harm and causation? Yes. Simply by failing to provide the summary 
plan description or notice of the conversion rights, Mount Mercy had both harmed 
Ms. Snitselaar and caused that harm by keeping her uninformed.

Mount Mercy’s mistake: not providing a summary plan description and not keeping 
track of an employee’s divorce. The result: judgment against Mount Mercy for 
$60,000 under the equitable “make-whole, monetary relief” of surcharge. Id. at *10.

Don’t forget to tell your insurance company that your terminally ill employees’ 
life insurance might end
While only at the motion to dismiss stage, Harris v. Life Ins. Co. of N. America, --- F. 
Supp. 3d ---, 2019 WL 6769660 (N.D. Cal. Dec. 11, 2019), is informative as well. 
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Bruce Harris, the plaintiff’s husband, received life insurance coverage through a plan 
sponsored by his employer BDO USA, LLP and insured by LINA. After Mr. Harris was 
diagnosed with cancer, he stopped working and made a long term disability claim 
to LINA under BDO’s LTD plan. Because the LTD claim was approved, it triggered 
a provision in the life insurance plan allowing for twelve months of continued life 
insurance before the insurance terminated if it was not converted or ported. BDO 
and LINA were aware Mr. Harris’ cancer caused him to leave work, the date he left 
work, and the cancer prevented him from returning to work.

Shortly after Mr. Harris’ disability claim was approved, BDO and LINA corresponded 
concerning the “need” to notify Mr. Harris about conversion and portability options 
under the life insurance plan when the twelve-month continuation period ended. This 
did not happen. Rather, BDO allowed Mr. Harris to continue making life insurance 
premium payments several months beyond the termination of his coverage. 

Eventually BDO wrote to Mr. Harris and informed him that his employment had 
terminated. The letter included information about continuation of benefits upon 
termination. It stated that LINA would contact him and provide him with conversion 
and portability options for his life insurance policy. Neither LINA nor BDO followed 
up with Mr. Harris or provided paperwork regarding conversion or portability options. 
BDO did not communicate with LINA that the time had come when it “needed” to 
provide Mr. Harris with this paperwork.

BDO filed a motion to dismiss contesting that it was not obligated, as a fiduciary, 
to provide conversion and portability information to Mr. Harris or to alert him to the 
lapse of his coverage. In denying the motion, the court recognized three ways BDO 
had breached its fiduciary duty – subjecting itself to potential equitable remedies, 
including surcharge. 

First, though Mr. Harris had not alleged he inquired of BDO or LINA concerning 
his conversion or portability rights, BDO was aware that Mr. Harris was severely, 
even terminally, ill. This awareness, if true, triggered BDO’s fiduciary duty to inform. 
BDO was on notice Mr. Harris would be interested in continued life insurance. BDO 
breached its fiduciary duty in failing to provide Mr. Harris with the information to 
convert and/or port his life insurance policy when BDO knew Mr. Harris would likely 
want (and need) to continue his coverage. 

Second, because BDO made an affirmative representation to Mr. Harris that 
information and paperwork would be forthcoming, even if from LINA, and BDO did 
not follow through on its assurance, BDO breached its fiduciary duty. 

www.americanbar.org/tips
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Third, the acceptance of premiums after Mr. Harris’s coverage had lapsed was a 
breach of fiduciary duty because it was tantamount to confirming coverage. It was 
not necessarily case determinative that Mr. Harris did not continue to pay those 
premiums until the time of his passing. 

These cases show that, yes, administering ERISA plans might be complex. But 
given the relative paucity of case law regarding ERISA surcharge, mistakes may not 
be as common as the Supreme Court believed. Yet given the ease with which courts 
will ensure plan participants get the ERISA benefits they reasonably believed they 
held, it is important for plan administrators and insurers to be extra diligent in the 
process. And these types of surcharge cases may rise in prominence as claimants 
learn that monetary relief might be available to remedy breach of fiduciary duty. 
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containing more than $400,000 to $0.”  Leventhal v. MandMarblestone Grp. LLC, 
No. 18-CV-2727, 2019 WL 1953247 (E.D. Pa. May 2, 2019).  

The Leventhal plaintiffs described the cyberattack as involving the interception of 
a prior legitimate withdrawal form used by the plan by “unknown criminal(s),” who 
then “‘posed electronically’ as [the plaintiff] and sent fraudulent withdrawal forms 
to MMG” to request withdrawal of funds to a “a bank account that did not belong to 
Plaintiff Leventhal and had not been previously used . . . .”

The complaint alleged that “MMG was aware of the ‘peculiar nature’ and frequency 
of these fraudulent withdrawal forms, but did not communicate any of these 
concerns or observations to Plaintiffs,” and that “Nationwide improperly distributed 
the funds to the bank account that was ‘fraudulently designated by cyber-criminals, 
even though that account did not actually belong to Mr. Leventhal and had never 
been authorized or used by him previously.’”  The complaint further alleged that 
“Nationwide failed to authenticate the withdrawal forms and signatures,” and that 
neither MMG nor Nationwide “implemented the ‘commonly employed procedures 
and safeguards’ used to notify Plaintiffs of these strange requests and/or verify the 
authenticity of the requests.”

Significantly, the court sided with the plaintiffs at the motion to dismiss stage, and 
allowed the fiduciary breach claims to move forward.  In this regard, the court rejected 
the defendants’ argument that there was no “breach of fiduciary duty under ERISA 
because there is no duty to ensure the security of Plaintiffs’ IT systems,” and also 
rejected the defendants’ argument that they had “no duty to prevent forgeries.”  
Instead, the court agreed with the plaintiffs with respect to their claims that “MMG 
and Nationwide failed to act with the requisite prudence and diligence where they saw 
the ‘peculiar nature’ and high frequency of the withdrawal requests that were to be 
distributed to a new bank account, but failed to alert Plaintiffs or verify the requests,” 
and that the “[d]efendants failed to implement ‘the typical procedures and safeguards’ 
used to notify Plaintiffs of the strange requests and/or verify the requests.”

Following its loss at the motion to dismiss stage, MMG filed a formal answer to the 
complaint in which it argued that the plaintiffs’ “pattern of erratically and drastically 
drawing down his retirement savings is among the reasons why MMG reasonably 
believed that the allegedly fraudulent withdrawal requests originated from Mr. 
Leventhal and were properly authorized . . . .”  In addition, while reiterating its position 
that it was not a fiduciary to the plaintiffs, MMG further noted that “ERISA as well 
as its associated regulations have not established any standard procedures, steps, 
and/or safeguards for cyber-crime, cyber-fraud, or similar misconduct.”  It remains 
to be seen how the court will receive these arguments, and particularly whether the 

Cybercriminals are 
equal opportunity 
offenders and no one 
is immune from being 
a potential victim of 
cybercrime.

Recent Litigation... continued from page 3
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argument relating to the lack of cybersecurity standards under ERISA will have any 
impact on the court’s analysis of the parties’ respective duties. 

While Leventhal appears to be one of the only ERISA-based cybersecurity cases 
to have been decided at the motion to dismiss stage, it is not the only closely-
watched case.  In October 2019, a participant in a 401(k) plan sponsored by Estee 
Lauder filed a lawsuit alleging fiduciary breach claims against the plan sponsor and 
fiduciary committee, the plan’s recordkeeper (Alight), as well as the plan’s trustee 
(State Street) regarding the theft of $99,000 from the participant’s account and the 
defendants’ alleged “failures to safeguard the Lauder Plan’s assets.”  Berman v. 
Estee Lauder Inc., No. 3:19-cv-06489 (N.D. Cal. filed Oct. 9, 2019).  

The plaintiff alleged that over the course of two months, “an unknown person or 
persons . . . withdr[ew] a total of $99,000 in three separate unauthorized distributions 
from her account,” and that unauthorized distributions from the plaintiff’s account had 
been made to three different bank accounts.  The plaintiff further alleged that she 
“made at least 23 calls to the Customer Service Center regarding the unauthorized 
distributions,” and that “[u]ltimately, the Customer Service Center informed [her] that 
it had completed its investigation, no money had been recovered, and [her] Lauder 
Plan account would not be made whole for the losses.”

The plaintiff alleged that the plan’s recordkeeper, trustee, and other fiduciaries all 
breached their duties of loyalty and prudence. These claims were based on the 
plaintiff’s allegations that the defendants caused the plan to make unauthorized 
distributions, failed to obtain the participant’s authorization prior to making the 
distributions, and failed to “provide timely notice of distributions to the plan participant 
by telephone or email.”  

The fiduciary breach claims also centered on the defendants’ alleged failures to 
(i) “identify and halt suspicious distribution requests, such as requests for multiple
distributions to accounts in different banks,” (ii) “establish distribution processes to
safeguard Lauder Plan assets against unauthorized withdrawals,” and (iii) “monitor
other fiduciaries’ distribution processes, protocols, and activities.”

Retirement Space Reminder
The new ERISA-based cybersecurity litigation provides a timely reminder to 
everyone in the retirement space, including plan sponsors, trustees/custodians, 
recordkeepers, and other service providers, about the importance of prioritizing 
cybersecurity.  While the Leventhal and Estee Lauder cases are still pending, it is 
not too early to draw lessons from the complaints. 
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Among other areas, Leventhal and Estee Lauder suggest that plaintiffs will continue 
to focus on similar circumstances in future ERISA litigation.  It remains unclear 
how the courts will apply the framework of ERISA duties to these burgeoning new 
fact patterns. 

However, while there is always uncertainty involved in assessing litigation risk, being 
proactive never hurts. 

Endnotes
1  2019 Internet Crime Report, Federal Bureau of Investigation Internet Crime Complaint Center, pg. 3 (2019).

2  2006 Internet Crime Report, Federal Bureau of Investigation Internet Crime Complaint Center, pg. 6 (2006).

3  BrightScope and Investment Company Institute. 2019. The BrightScope/ICI Defined Contribution Plan Profile: A 
Close Look at 401(k) Plans, 2016. San Diego, CA: BrightScope and Washington, DC: Investment Company Institute. 
Available at www.ici.org/pdf/19_ppr_dcplan_profile_401k.pdf. 
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beginning after December 31, 2020. The IRS and DOL are expected to provide 
guidance in the coming year. 

Another significant change in the bill intended to increase coverage is a new 
mandate to cover long-term part-time employees. Under SECURE, if an employer 
maintains a 401(k) plan, then any employee who has not otherwise satisfied the 
plan’s eligibility conditions must be permitted to participate and make elective 
contributions if the employee has completed 3 consecutive 12-month periods and 
was credited with at least 500 hours of service in each of those periods. No employer 
contribution (including top-heavy minimum contributions) would be required until the 
employee has satisfied the plan’s normal eligibility requirements. This new mandate 
is effective for plan years beginning after December 31, 2020. 12-month periods of 
service before January 1, 2021, however, need not be counted which will further 
delay the time at which a part-timer might first enter a plan under this new mandate.

One further change in the law intended to increase the number of workplace 
retirement plans is a significant increase in the tax credit given to small employers 
who set up a new plan. Under SECURE, the tax credit for the first 3 years after 
adopting a new plan will equal 50% of the plan’s startup costs up to the greater 
of $500, or $250 multiplied by the number of NHCEs eligible to participate up to a 
maximum of $5,000. This is a substantial increase from the current limit of 50% of 
the startup costs up to a maximum credit of $500 per year for the first 3 plan years. 
An additional small employer tax credit equal to $500 per year for up to 3 years is 
available if the plan sponsor adds auto enrollment to an existing plan or it is included 
in a new plan. A “small” employer for purposes of the credit is defined as one who, in 
the preceding tax year, had no more than 100 employees receiving at least $5,000 
in compensation. These changes are effective for taxable years beginning after 
December 31, 2019.

SECURE eliminates the so-called stretch IRA (which also applies to qualified plans 
and 403(b) plans). Under current law, after the death of a plan participant or IRA 
owner, a non-spouse beneficiary is permitted to stretch the required minimum 
distributions over the beneficiary’s life based on his or her life expectancy. Under 
the new law, all amounts held by the plan or IRA must be distributed within 10 years 
of plan participant’s or IRA owner’s death. An exception is provided for an “eligible 
beneficiary,” i.e., a surviving spouse, minor child, a disabled individual, chronically ill 
or any other beneficiary who is no more than 10 years younger than the participant 
or IRA owner. An exception is also provided for certain binding annuities in effect 
on the date of enactment. These new distribution rules will generally apply with 
respect to participants or IRA owners who die after December 31, 2019. However 
government plans will apply the new rules to employees dying after December 

SECURE... continued from page 4
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31, 2021, and collectively bargained plans will apply them to employees dying in 
calendar years beginning after the of expiration of the current collective bargaining 
agreement or December 31, 2021, if earlier.

SECURE also makes a number of changes to the 401(k) plan rules, effective for 
plan years beginning after December 31, 2019. They include:

• Elimination of the requirement to give an annual “safe harbor notice” for
401(k) plans that meet the ADP test safe harbor requirement by making
non-elective employer contributions (the annual notice must still be given to
satisfy the ACP safe harbor);

• A traditional 401(k) plan can now be amended mid-year to become a non-
elective contribution type safe harbor plan. (This option is not available for
matching contribution safe harbor plans.) If the mid-year amendment is
adopted less than 31 days before the end of the plan year, the non-elective
safe harbor contribution must equal at least 4% of compensation and the
actual amendment must be adopted no later than the end of the next plan
year;

• The cap on automatic enrollment contributions is increased from 10% to
15% of compensation for qualified automatic contribution arrangement safe
harbor plans.

A disaster relief provision, which was not originally part of SECURE, was added as 
Division Q under the 2020 budget bill.  It will apply with respect to major disasters, 
as declared by the President under federal law, during the period beginning January 
1, 2018, and ending 60 days after the date of enactment.  Under this provision, 
“qualified disaster distributions” of up to $100,000 are exempt from the premature 
distribution penalty tax under IRC section 72(t); they may be rolled back into a 
qualified plan or IRA for up to 3 years after the distribution; and may be included 
in income ratably over the 3-year period beginning in the year of the distribution. A 
“qualified disaster distribution” is a distribution made to an individual who suffered 
an economic loss and whose principal residence is located in a qualified disaster 
zone during the period of the disaster (as specified by the Federal Emergency 
Management Agency (FEMA)).   In addition, the participant loan limit is increased for 
these individuals from $50,000 to $100,000 for the 180 day period beginning on the 
date of enactment. To the extent a California wildfire disaster qualified under earlier 
relief provided by the Bipartisan Budget Act of 2018, the bill specifically denies a 
double benefit under both laws. 
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Additional provisions in SECURE would:

• Increase the age at which minimum distributions must begin to 72 (effective
with respect to individuals who attain age 70 ½ after December 31, 2019);

• Repeal the maximum age limit on making IRA contributions (effective for
tax years beginning after December 31, 2019);

• Permit a new plan to be treated as effective for the prior tax year if adopted
no later than the due date of the prior year’s tax return (effective for tax
years beginning after December 31, 2019);

• Require a lifetime income  illustration on participant benefit statements
for defined contribution plans (effective for benefit statements issued 12
months after the release of DOL guidance);

• Allow for penalty free withdrawals from retirement plans for expenses
related to the birth of a child or for expenses related to an adoption (effective
for distributions made after December 31, 2019);

• Prohibit plans from making qualified plan loans available through a credit
card (effective on the date of enactment);

• Provide a more robust safe harbor to plan fiduciaries with regard to selecting
an insurance company to provide participant annuities (effective on the date
of enactment);

• Provide for portability of annuity or lifetime income options if a lifetime
income investment is no longer authorized to be held as an investment
option under the plan (effective for plan years beginning after December
31, 2019);

• Increase the late filing penalties for Form 5500 to $250 per day, not to
exceed $150,000, and for Form 8955-SSA, to $10 per participant per day,
not to exceed $50,000 (applies to forms required to be filed after December
31, 2019);

• Modify the nondiscrimination rules for older long service employees in
defined benefit plans which are frozen or which have closed classes of
participants (effective on the date of enactment).

Thankfully, when SECURE was added to the budget bill, a remedial amendment 
period was included in the bill. Given the short time remaining before much of 
SECURE becomes effective, it’s a welcome addition. It will allow plans to operate 
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in accordance with the new law without having to immediately amend the plan 
document. Instead, most plans will have until the end of the 2022 plan year to adopt 
conforming amendments. Government plans and collectively bargained plans will 
have an extended amendment period lasting until the end of the 2024 plan year.

SECURE will have a significant impact on retirement plan design and compliance 
in the years ahead. Retirement plan reform, however, is not over with SECURE’s 
passage. Senators Rob Portman (R-OH) and Ben Cardin (D-MD) have introduced 
the Retirement Security and Savings Act of 2019 (S. 1431). This bill has been dubbed 
by many as “pension reform 2.0.” Both senators have a long history of working 
together on a bipartisan basis going back to the years when they served together 
in the House of Representatives, spearheading the effort to enact the Economic 
Growth and Tax Relief Reconciliation Act of 2001 (P.L. 107-16). Their work is viewed 
very credibly by their colleagues in Congress and will certainly be given serious 
consideration as the lead bill in the next round of pension reform. 
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contained information about the plans’ alternative investments. Intel argued that, 
through these disclosures, Sulyma gained actual knowledge of the plans’ alternative 
investments; and if Sulyma alleged that Intel breached its fiduciary duties by making 
these investments, he had to file his lawsuit within three years of receiving this 
information. Sulyma, however, testified at his deposition that he did not “remember 
reviewing” these disclosures. Nevertheless, the district court granted summary 
judgment in Intel’s favor on the basis that Sulyma’s claims should not be allowed to 
survive simply because he did not look further into the disclosures.

The Ninth Circuit reversed this decision on the basis that “actual knowledge” 
under ERISA means what it says: that Sulyma would need to actually know the 
facts underlying his claims to be subject to the three-year statute of limitations. And 
although “bare” knowledge of an underlying transaction, alone, does not constitute 
actual knowledge, plaintiffs only obtain actual knowledge when they become aware 
of “something more” — the nature of the alleged breach. This decision conflicted 
with a decision from the Sixth Circuit Court of Appeals, which had previously held 
that actual knowledge did not require that plaintiffs actually read documents with 
information about the alleged breach, just that the disclosures were made available 
to them.2

Focusing on the meaning of “actual knowledge” in Webster’s and legal dictionaries, 
the Supreme Court unanimously affirmed the Ninth Circuit’s decision and held that 
a plaintiff, like Sulyma, must actually know information about the alleged breach (i.e., 
read the disclosures). At oral argument, Justice Ginsberg even noted that she too 
did not always read disclosures about her investments. The Court held that ERISA’s 
three-year limitations provision:

[R]equires more than evidence of disclosure alone. That all relevant 
information was disclosed to the plaintiff is no doubt relevant in judging 
whether he gained knowledge of that information. To meet 29 U.S.C.A. 
§ 1113(2))’s “actual knowledge” requirement, however, the plaintiff must 
in fact have become aware of that information.

Sulyma testified that he did not “remember reviewing” the disclosures about his 
investments in the Intel retirement plans, despite records showing that he received 
certain disclosures and repeatedly visited the website where many other disclosures 
were located. He stated in a written declaration that he was “unaware” that the plans 
were invested in the alternative investments. On this record, the Court concluded 
that it was improper for the district court to grant summary judgment in Intel’s favor 
based on evidence of the disclosures alone. It mattered not that a reasonably 

Intel... continued from page 5

The Court appeared to 
provide a roadmap for 
plan fiduciaries seeking 
to protect themselves 
against untimely 
lawsuits.

www.americanbar.org/tips
https://www.westlaw.com/Document/NB6F9B271AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NB6F9B271AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


Spring 2020

26americanbar.org/tips

Employee Benefits Law

Endnotes
1  See ERISA § 413, 29 U.S.C.A. § 1113 (West), which further provides that the three-year period will be extended to 
six years where a plaintiff can show the defendant hid the underlying breach through fraud or concealment.

2  See Brown v. Owens Corning Inv. Review Comm., 622 F.3d 564 (6th Cir. 2010), abrogated by Intel Corp. Inv. Policy 
Comm. v. Sulyma, 140 S. Ct. 768 (2020).

diligent plaintiff would have presumably had knowledge of the plans’ investment in 
alternative investments or that Sulyma should have been aware of the disclosures.

Notably, the Court cautioned that its holding does not prevent plan fiduciaries from 
proving “actual knowledge” in the “usual ways,” such as when plaintiffs provide 
testimony that they had in fact read the plan disclosures, or through circumstantial 
evidence, such as when a plaintiff is shown to have received disclosures and “took 
action” in response. The Court acknowledged that summary judgment on the 
basis of ERISA’s three-year “actual knowledge” statute of limitations may still be 
appropriate under these circumstances. With these statements, the Court appeared 
to provide a roadmap for plan fiduciaries seeking to protect themselves against 
untimely lawsuits. For instance, plan administrators may consider adding some type 
of “click wrap” to their electronic disclosures that would require plan participants to 
confirm that they have read and understood the information within the disclosure. 
While the facts of each case will ultimately determine whether plaintiffs actually have 
read and understood disclosed information, this type of requirement would put plan 
fiduciaries in a better position to present evidence of actual knowledge.

Nevertheless, despite the Court’s acknowledgement that actual knowledge is still 
provable “at any stage in the litigation,” and its optimism that plaintiffs will heed 
their deposition oath and admit that they gained knowledge of an alleged breach 
outside of the limitations period, this decision makes it more difficult for defendants 
to succeed on a three-year statute of limitations defense. Claims for fiduciary breach 
in instances where the plaintiff does not have actual knowledge are subject to the 
six-year limitations period. To avoid the shorter three-year statute of limitations, 
plaintiffs can simply testify that they do not recall whether or not they read certain 
disclosures and, absent further evidence that they gained knowledge of the alleged 
breach, will be in a strong position to defeat a statute of limitations defense.

Ultimately, the Court’s decision was narrow, focusing only on this disclosure issue 
and leaving open existing debate about what constitutes actual knowledge in other 
circumstances. As a result, while the circuit split on this issue may be resolved, 
the definition of actual knowledge in other circumstances may remain elusive and 
subjective in fiduciary breach cases. 
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and any insurance policy are contracts. Firestone Tire and Rubber Co., 
489 U.S. at 112–13. In a contract suit the judge does not “review” either 
party’s decision. Instead the court takes evidence (if there is a dispute 
about a material fact) and makes an independent decision about how 
the language of the contract applies to those facts.

That’s well understood in insurance litigation under the diversity 
jurisdiction. If the plaintiff says that a fire at his home destroyed a 
valuable painting, and the insurer declines indemnity after finding that 
(a) there was no such painting, and (b) the fire was caused by arson, 
the federal judge won’t ask what evidence the insurer considered. The 
court will decide for itself where the truth lies. A judge would not dream 
of forbidding the parties to take discovery, let alone of rejecting affidavits 
that did not depend on discovery. Evidence is essential if the court is to 
fulfill its fact-finding function. Just so in ERISA litigation. When review is 
deferential–when the plan’s decision must be sustained unless arbitrary 
and capricious–then review is limited to the administrative record. See 
Perlman v. Swiss Bank Corp. Comprehensive Disability Prot. Plan, 195 
F.3d 975 (7th Cir. 1999). Otherwise, however, the court decides on the 
record made in the litigation. And, if material evidence conflicts, then 
there must be a trial.     

Id. at 843.  

The Seventh Circuit has made clear that the court’s decision-making does not focus 
on the administrative review of the claim, which is “irrelevant in a de novo review.” 
Marantz v. Permanente Med. Grp., Inc. Long Term Disability Plan, 687 F.3d 320, 
328 (7th Cir. 2012).  Instead, the crucial question is the claimant’s entitlement to 
benefits and the claimant bears the burden of proving same.  As a result, “any gaps 
in the record cut against her claim.” Dorris v. Unum Life Ins. Co. of Am., 949 F.3d 
297 (7th Cir. 2020) (citing Cheney v. Standard Ins. Co., 831 F.3d 445, 450 (7th Cir. 
2016).) 

Other Circuits do not apply the Supreme Court’s guidance in Firestone to its letter as 
the Seventh Circuit has, but instead focus their de novo review on the administrative 
decision, verifying its “correctness.” See Viera v. Life Ins. Co. of N. Am., 642 F.3d 
407, 413–414 (3d Cir. 2011); see also Abatie v. Alta Health & Life Ins. Co., 458 F.3d 
955, 963 (9th Cir. 2006) (“If de novo review applies, . . . [t]he Court simply proceeds 
to evaluate whether the plan administrator correctly or incorrectly denied benefits.”); 
Kaviani v. Reliance Standard Life Ins. Co., No. 19-11798, 2020 WL 506551 (11th Cir. 
Jan. 31, 2020) (applying the six part test for reviewing a plan administrator’s benefits 

In the last few years 
though, conflict of 
interest discovery to 
the extent directed 
at the relationship 
between the insurer 
and third party 
vendors, as well as 
at the relationship 
between third party 
vendors and reviewing 
physicians, has been 
allowed by courts on 
an increasing basis.

Discovery... continued from page 6
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decision entails initially applying the de novo standard to determine whether the claim 
administrator’s benefits denial is “wrong.”)  The Sixth Circuit recently characterized 
the de novo review as a “fresh look at the administrative record, […] giving proper 
weight to each expert’s opinion in accordance with supporting medical tests and 
underlying objective findings,” and “accord[ing] no deference or presumption of 
correctness’ to the decisions of [..] the plan administrator.” See Bruton v. Am. United 
Life Ins. Corp., No. 19-3466, 2020 WL 398539 (6th Cir. Jan. 23, 2020) (citing Javery 
v. Lucent Techs., Inc. Long Term Disability Plan for Mgmt. or LBA Employees, 741 
F.3d 686, 700 (6th Cir. 2014).)  

The Tenth Circuit and courts in the Eighth Circuit very similarly focus on the claims 
administrators’ decision, which is “still the decision under review.” Lapidus v. Life Ins. 
Co. of N. Am., 413 F. Supp. 3d 867, 876 (E.D. Mo. 2019) (citing Niles v. Am. Airlines, 
Inc., 269 F. App’x 827, 5 (10th Cir. 2008). Within that framework, the courts then 
determine “whether the plaintiff’s claim for benefits is supported by a preponderance 
of the evidence based on the district court’s independent review,” with the plaintiff 
carrying the burden to show that she was disabled under the meaning of the plan. Id. 

As the Fourth Circuit considers arguments pertaining to a claims administrator’s 
lack of a full and fair review under either standard of review, de novo or arbitrary 
and capricious, it appears to be fair to say that the inquiry of the court also focuses 
on the correctness of the claims administrator’s determination rather than deeming 
“whatever happened before the administrator […] irrelevant.” See Sizemore v. 
Northwestern Mut. Life Ins. Co., No. 2:2017cv00789, 2019 WL 2619293, 2019 U.S. 
Dist. LEXIS 106972 (S.D. W.Va., June 26, 2019) (citing Hall v. Metro. Life Ins. Co., 
259 F. App’x 589, 593 (4th Cir. 2007).)  

In the Fifth Circuit, the “de novo review requires that the court apply the same 
standard as the plan administrator in deciding whether the benefits were owed under 
the plan’s terms.” Ariana M. v. Humana Health Plan of Texas, Inc., No. 4:14-CV-
3,206, 2018 WL 4384162,  2018 U.S. Dist. LEXIS 156917 (S.D. Tex., Sept. 14, 2018), 
aff’d  792 Fed. Appx. 287, 2019 U.S. App. LEXIS 33707 (5th Cir. Nov. 8, 2019).  The 
court’s task is understood to entail the “determin[ation] whether the administrator 
made a correct decision.  The administrator’s decision is accorded no deference or 
presumption of correctness.” Clark v. Certainteed Salaried Pension Plan, No. 18-cv-
231, 2020 WL 262757, 2020 U.S. Dist. LEXIS 10011 (W.D. La. Jan. 15, 2020) (citing 
Hoover v. Provident Life & Acc. Ins. Co., 290 F.3d 801, 809 (6th Cir. 2002).)   

The Second Circuit has framed the de novo standard of review as “a determination 
on a claim without deferring to an administrator’s evaluation of the evidence.” Locher 
v. Unum Life Ins. Co. of Am., 389 F.3d 288, 296 (2d Cir. 2004). “In applying the de 
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novo standard, a court reviews all aspects of the termination of benefits, including 
fact issues, ‘to determine for itself whether the claimant should be granted or denied 
the requested relief.’” Baumer v. Ingram Long Term Disability Plan, 803 F. Supp. 2d 
263, 268 (W.D.N.Y. 2011) (quoting Lijoi v. Cont’l Cas. Co., 414 F. Supp. 2d 228, 238 
(E.D.N.Y. 2006)).  

In the First Circuit, courts on de novo review “weigh the facts, resolve conflicts in 
the evidence and draw reasonable inferences” while granting no deference to the 
claims administrator’s opinions or conclusions, when determining “whether the 
claimant has met his burden of showing he is disabled within the meaning of the 
policy.” Orndorf v. Paul Revere Life Ins. Co., 404 F.3d 510 (1st Cir. 2005).      

II. Discovery in cases subject to a de novo standard of review. 
To the extent a court’s de novo review decides whether the claims administrator’s 
determination is correct or incorrect, that review is generally understood to be a 
review based on the administrative record.  See Bruton, supra; Brown v. Seitz Foods, 
Inc., Disability Ben. Plan, 140 F.3d 1198, 1120 (8th Cir. 1998). In that framework, 
based on Quesinberry v. Life Ins. Co. of N. Am., 987 F.2d 1017, 1025 (4th Cir. 1993), 
lots of courts will permit discovery (and evidence) beyond the record only “when 
circumstances clearly establish that additional evidence is necessary to conduct 
an adequate de novo review of the benefit decision,” Geddes v. United Staffing All. 
Employee Med. Plan, 469 F.3d 919, 928 (10th Cir. 2006); Friedrich v. Intel Corp., 181 
F.3d 1105, 1111 (9th Cir. 1999), or “good cause” exists.  Locher, 389 F.3d 288; see 
also Patton v. MFS/Sun Life Fin. Distributors, Inc., 480 F.3d 478, 490 (7th Cir. 2007) 
(the court may either “‘limit the evidence to the record before the plan administrator, 
or . . . permit the introduction of additional evidence necessary to enable it to make 
an informed and independent judgment.’”) (quoting Casey v. Uddeholm Corp., 32 
F.3d 1094, 1099 (7th Cir. 1994)); see also Viera, supra (when the record is not 
sufficiently developed, discovery is appropriate).  

What that means, however, has only recently become clearer. Courts have historically 
agreed that conflict of interest discovery is inappropriate in matters subject to a de 
novo review because the respective court does not give deference to the claims 
administrator’s conclusions and decisions. See Quarles v. Hartford Life & Acc. Ins. 
Co., 2018 WL 523211, No. 3:15-cv-372-DJH-CHL, 2018 U.S. Dist. LEXIS 10506 
(W.D. Ky. Jan. 23, 2018); Smiertka v. Guardian Life Ins. Co. of Am., No. 1:12-CV-
99, 2013 WL 1304498, 2013 U.S. Dist. LEXIS 44412, at *6 (W.D. Mich. Mar. 28, 
2013) (quoting Daul v. PPM Energy, Inc., No. 08-CV-524-AC, 2010 WL 3945001, 
2010 U.S. Dist. LEXIS 107630, at *10 (D. Or. Oct. 6, 2010)) (“[I]n ERISA benefits 
cases, conflict of interest discovery can only be relevant if the standard of review is 
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abuse of discretion. If . . . the standard of review is de novo, then conflict of interest 
discovery is irrelevant.”); Hurley v. Life Ins. Co. of N. Am., No. 04-252 (CKK), 2006 
WL 1883406, 2006 U.S. Dist. LEXIS 48835 (D.D.C. July 9, 2006). In the last few 
years though, conflict of interest discovery to the extent directed at the relationship 
between the insurer and third party vendors, as well as at the relationship between 
third party vendors and reviewing physicians, has been allowed by courts on an 
increasing basis. Especially in the Seventh and the Ninth Circuit, district courts have 
allowed inquiry into the perceived bias of reviewing physicians as well as to a lesser 
degree into the motives of the claims administrator.     

In Shepherd v. Life Ins. Co. of N. Am., Case No. 1:11-cv-0836, 2012 WL 379775,  
2012 U.S. Dist. LEXIS 13453 (N.D. Ill. Feb 3, 2012), e.g., the Northern District of 
Illinois did not foreclose discovery into the motives of the claims administrator when 
terminating benefits, largely based on the unsupported allegation of plaintiff that she 
had information that the claims administrator targeted her employer’s employees.  
Id. at *7-9.  Specifically, the court held that “while good or bad faith in honoring 
a contract is seldom the ultimate question, it can often be potentially relevant as 
part of the ultimate inquiry as to whether the contract was honored.”  Id. at *8-9. 
The Shepherd court further found, given that the reviewing physician had rendered 
opinions as an insurer’s expert in several cases, that the “financial bias” of the 
reviewing physician was a relevant inquiry and, as such, allowed a subpoena for 
records issued to the physician as “his potential bias is relevant to evaluating the 
credibility of his report regarding Plaintiff, a report this Court will have to consider in 
reaching a determination regarding disability.” Id. at *9-10. 

In the Ninth Circuit, since the court in Mongeluzo v. Baxter Travenol Long Term 
Disability Ben. Plan, 46 F.3d 938, 944 (9th Cir. 1995) held that additional evidence 
beyond the administrative record may be considered when “necessary to conduct 
an adequate de novo review of the benefit decision,” California claimants and their 
counsel have pursued efforts to broaden the scope of discovery. The recent trend 
finds California courts, just like the district courts in the Seventh Circuit, permitting 
discovery under de novo review relating to whether the third-party physician 
reviewers are reliable and credible, and for potential conflict of interest. In Chan v. 
Life Ins. Co. of N. Am., No. C 07-06214 WHA, 2008 WL 3875276, 2008 U.S. Dist. 
LEXIS 79650, *2 (N.D. Cal. Aug. 18, 2008), the Court noted the non-exhaustive 
list of “exceptional circumstances where introduction of evidence beyond the 
administrative record could be considered necessary,” including:

[C]laims that require consideration of complex medical questions or 
issues regarding the credibility of medical experts; the availability of 
very limited administrative review procedures with little or no evidentiary 
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record; the necessity of evidence regarding interpretation of the 
terms of the plan rather than specific historical facts; instances where 
the payor and the administrator are the same entity and the court is 
concerned about impartiality; claims which would have been insurance 
contract claims prior to ERISA; and circumstances in which there is 
additional evidence that the claimant could not have presented in the 
administrative process.

Id. at *2-3 (quoting Opeta v. Nw. Airlines Pension Plan for Contract Employees, 484 
F.3d 1211, 1217 (9th Cir. 2007) (citing Quesinberry, 987 F.2d at 1027)).

In Knopp v. Life Ins. Co. of N. Am., No. C-09-0452 (EMC), 2009 WL 5215395, 
2009 U.S. Dist. LEXIS 120267 (N.D. Cal. Dec. 28, 2009), the court granted plaintiff’s 
request for discovery related to information about the reviewing physicians who 
provided opinions pertaining to plaintiff’s disability claim, including their relationship 
with the insurer; and performance evaluations for the physicians. The court found 
that the plaintiff had “made an adequate showing” that she was entitled to discovery 
that could bear on the credibility of the medical reviewers, and those issues were 
“potentially enhanced by the conflict of interest [in the case] – the insurer/payor and 
plan administrator appear to be affiliated with each other.” Id. at *8-9.  However, 
the court did not allow any discovery related to the claim personnel (as opposed to 
reviewing physicians), because a de novo standard applied and “the assigned judge 
will evaluate the record evidence and reach its own conclusion.” Id. at *10. See also 
Rutherford v. Scene 7 Inc. Long Term Disability Plan, 2008 WL 2788191, 2008 U.S. 
Dist. LEXIS 55351, at *10 (N.D. Cal. Jul. 18, 2008) (allowing the plaintiff to take 
the deposition of a medical examiner who concluded plaintiff exhibited “symptom 
magnification” to evaluate his credibility). But see Nguyen v. Sun Life Assur. Co., 
2015 WL 6459689, 2015 U.S. Dist. LEXIS 145691 (N.D. Cal. Oct. 27, 2015) (“The de 
novo review can, in this way, account directly for the contrarian position of Sun Life’s 
consultants without imagining that they or Sun Life acted from improper motives, and 
without launching additional discovery into those essentially ancillary questions.”)

In recent decisions, district courts in the Ninth Circuit continued the trend to allow 
discovery into the credibility of reviewing physicians.  See e.g. Wojno v. Cigna Group 
Ins., No.  CV 10-07238-JAK (JEMx), 2011 WL 3236025, 2011 U.S. Dist. LEXIS 
86339, at *2 (C.D. Cal. July 21, 2011) (allowing discovery because plaintiff “explained 
the relevance” of the payment information to the doctor’s credibility); Rowell v. Aviza 
Tech. Health & Welfare Plan, No. C 10-5656 PSG, 2012 WL 440742, 2012 U.S. 
Dist. LEXIS 16957 (N.D. Cal. Feb. 10, 2012); Bourland v. Hartford Life and Acc. Ins. 
Co., No. C13-6056 BHS, 2014 WL 4748218, 2014 U.S. Dist. LEXIS 134813, at *3 
(W.D. Wash. Sept. 24, 2014) (allowing discovery on Hartford’s financial relationship 
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with the medical reviewers and the reviewing service because it is “relevant” to the 
court’s evaluation of the medical opinions); and more recently Clark v. Metro. Life 
Ins. Co., No. EDCV17385JGBSPX, 2017 WL 10589997 (C.D. Cal. Dec. 22, 2017) 
(allowing deposition of reviewing physician on qualifications impacting credibility).   

The Eleventh Circuit has traditionally not limited the evidence admissible to the 
court in cases subject to a de novo review and indeed, permissible discovery has 
been characterized as “expansive.” Capone v. Aetna Life Ins. Co., 592 F.3d 1189, 
1196 (11th Cir. 2010). As such, trial courts have admitted expert, lay and medical 
testimony as well as affidavits and social security claim materials not previously 
before the claims administrator. Levinson v. Reliance Standard Life Ins. Co., 245 
F.3d 1321 (11th Cir. 2001).  

In the Seventh Circuit, the trend away from litigating de novo cases on a closed 
record has expanded further with the recent decision in Dorris, supra, where the 
Seventh Circuit essentially invited extra record evidence by pointing out that any 
gaps in the record “cut against the claimant” given the claimant’s burden of proof 
of supporting her claim. Id. at *14. In Dorris, the former president of Beans Plus, 
Inc. filed suit after defendant Unum Life Insurance Company terminated disability 
benefits on the basis that she could return to work at her own occupation after 
paying those benefits for 12 years. Id. at *3-4. The district court agreed with her that 
she had met her burden of proof regarding demonstrating that she could not return 
to her own occupation. Id. at *11. As she had to satisfy the “any occupation” definition 
of disability to receive continued benefits, the district court reviewed the evidence 
available with that inquiry in mind and found barely anything in the administrative 
record. Id. at *11-12, 13. Because the plaintiff had not conducted any discovery 
on the merits of her claim and had offered no additional evidence, in particular no 
vocational assessment, to fill this gap in the administrative record, the district court 
entered judgment in defendant’s favor. Id. at *12. The Seventh Circuit found no clear 
error and upheld.  

The court explained that in the Seventh Circuit, the de novo standard of review is not 
a review at all but the district court was instead tasked with making an independent 
determination on the merits. Id. at *13-14. Hence, the question before the district 
court was whether the plaintiff was entitled to benefits pursuant to the terms of the 
applicable policy and the policy required an inability to perform the duties of any 
occupation to receive continued benefit payments. Id. The fact that neither party 
had really addressed the plaintiff’s entitlement to benefits under that standard was 
not relevant to the district court’s inquiry because “what happens before the plan 
administrator is irrelevant” in a de novo case.  Id. at *13-14. The district court “should 
[…] freely allow the parties to introduce relevant extra record evidence and seek 
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appropriate discovery.”  Id. at *14. As such, plaintiff was “permitted to patch […] gaps 
[in the record] before the court reaches final judgment.” Id.  As she did not do so, 
and she had the burden of proof, the gap in the record “cut against her” claim.  Id. 

The Seventh Circuit explained that if the non-vocational evidence showed that the 
plaintiff had been “utterly immobile and incoherent,” it would have overlooked the 
vocational shortcomings. Id. at *16-17. However, under the clear error standard, the 
Seventh Circuit was unwilling to overturn the district court decision, despite medical 
evidence that came “close enough to declaring complete disability, and the Social 
Security opinion [that] does declare it….” Id. (citing Mathin v. Kerry, 782 F.3d 804, 
810 (7th Cir. 2015), as amended on denial of reh’g (July 7, 2015) (holding that to 
demonstrate clear error it is not enough for an appellant to point to evidence in the 
record that supports her claim.) As such, the Seventh Circuit affirmed.   

Take Away 
In the ever changing landscape of ERISA litigation, it pays off to be thoroughly familiar 
with the intricacies of the forum Circuit when litigating a de novo benefits case and 
making a decision as to whether to take discovery and/or how to defend against 
propounded discovery.  If one finds oneself in the Seventh Circuit, taking additional 
discovery may very well end up being in the taking party’s favor in light of the recent 
Dorris case, which makes it exceedingly clear that the litigation following an adverse 
claim determination is in no way limited by the arguments or the evidence before the 
claims administrator. Instead, it allows both parties to fully substantiate or contest 
entitlement to additional benefits, irrespective of whether that contest was raised 
during the administrative review process. 

Endnotes
1   Dennison v. MONY Life Ret. Income Sec. Plan for Employees, 710 F.3d 741 (7th Cir. 2013); Dragus v. Reliance 
Standard Life Ins. Co., No.15-cv-09135, 2016 WL 3940106, 2016 U.S. Dist. LEXIS 95371 (N.D. Ill. July 21, 2016); 
Warner v. Unum Life Ins. Co. of Am., 2013 WL 3874060,  2013 U.S. Dist. LEXIS 105067 (N.D. Ill. 2013).
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