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▼

Still a Seminal Case 
11 Years Later

UNDER THE VOLUNTARY DISMISSAL STATUTE, PLAINTIFFS MAY VOLUNTARILY 
dismiss a case prior to trial with the option to refile within one year.1 On its face, section 2-1009 
provides an absolute right. However, by expending the rule against claim-splitting regardless of 
attorney abuse, the Illinois Supreme Court restricted the plaintiffs’ ability to voluntarily dismiss 
their cases while maintaining their right to refile.2 Hudson v. City of Chicago effectively removed 
the nonprejudicial protections explicit in section 2-1009 and elevated res judicata over the right 
to a voluntary dismissal. Between 1988 and 2019, approximately 51 reported cases involved res 
judicata and the rule against claim-splitting.3 Of those 51 cases, 38 (about 75 percent) were reported 
between 2009 and 2019. On average, three appeals involving these issues are reported each year, 
demonstrating the need for more clarity. 
__________

1. 735 ILCS 5/2-1009.
2. See Hudson v. City of Chicago, 228 Ill. 2d 462 (2008).
3. Search terms: “res judicata” & “claim-splitting” using Lexis Advance, limiting the search to reported cases.
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Res judicata
The doctrine of res judicata bars a 

subsequent action between the same parties 
or their privies when a court of competent 
jurisdiction makes a final judgment on the 
merits of a lawsuit.4 To ensure courts and 
defendants are free from the harassment of 
duplicative litigation, the doctrine extends 
to those matters actually decided and those 
that could have been decided.5 The following 
requirements must be satisfied for res judicata 
to apply: 

• a final judgment on the merits rendered 
by a court of competent jurisdiction; 

• an identity of cause of action; and 
• an identity of parties or their privies.6 
Lack of final judgment is the most common 

argument against applying res judicata after 
a voluntary dismissal.7 Furthermore, Illinois 
courts have held that plaintiffs cannot split their 
claims into multiple actions through voluntary 
dismissal without res judicata barring the 
subsequent action.8 Courts generally demur 
over situations in which plaintiffs divide their 
causes of action to maintain multiple actions for 
their recovery—otherwise known as claim-
splitting.9 However, the rule against claim-
splitting does not apply if:

(1) the parties have agreed in terms or in effect 
that plaintiff may split his claim or the defen-
dant has acquiesced therein; (2) the court in 
the first action expressly reserved the plaintiff ’s 
right to maintain the second action; (3) the 
plaintiff was unable to obtain relief on his claim 
because of a restriction on the subject-matter 
jurisdiction of the court in the first action; (4) 
the judgment in the first action was plainly 
inconsistent with the equitable implementa-
tion of a statutory scheme; (5) the case involves 
a continuing or recurrent wrong; or (6) it is 
clearly and convincingly shown that the poli-

cies favoring preclusion of a second action are 
overcome for an extraordinary reason.10

Note that plaintiffs most commonly assert the 
first and second exceptions.11

Hudson v. City of Chicago
This analysis begins with Illinois’ seminal 

case of Hudson v. City of Chicago,12 in which the 
parents of 5-year-old George Hudson, Jr., sued 
the City of Chicago on two counts—negligence 
and willful and wanton misconduct—after 
emergency responders were unable to save their 
son who had died from a progressively worsen-
ing episode of acute asthma. 

The court dismissed the negligence count 
with prejudice under section 2-619(a)(9) of 
the Illinois Code of Civil Procedure. George 
Hudson, Sr., voluntarily dismissed his case and 
refiled the willful-and-wanton-misconduct 
count within the one-year deadline. 

In what it termed an “unremarkable 
exercise,” the Illinois Supreme Court all but 
copied and pasted the appellate court’s ruling 
from a previous case—Rein v. David A. Noyes 
& Co.—and inserted Hudson’s facts.13 The 
Hudson court held that Rein squarely applied 
and was not merely a “case-specific, anti-abuse 
doctrine” as the plaintiffs argued.14 In Rein, the 

Using Hudson v. City of Chicago as a starting point, this article 

summarizes important cases and provides a state-of-the-law 

analysis regarding res judicata and the rule against claim-splitting 

for attorneys considering taking a voluntary dismissal.

TAKEAWAYS >> 
• Hudson and subsequent 

caselaw is clear: If a plaintiff 
voluntarily dismisses a lawsuit 
after one count of a multicount 
complaint is dismissed with 
prejudice under either section 
2-619 or section 2-1005 of the 
Illinois Code of Civil Procedure, 
any refiling will be barred by 
res judicata and the rule against 
claim-splitting (barring an 
exception). 

• Under certain 
circumstances an involuntary 
dismissal under section 2-619 
could be made without prejudice.

• If an attorney encounters 
a situation in which res judicata 
may bar a refiled action, then he 
or she should take care to draft 
a dismissal order that explicitly 
reserves the right to refile.

__________

4. Richter v. Prairie Farms Dairy, Inc., 2016 IL 119518, 
¶ 21.

5. Id.
6. Id.
7. See, e.g., Dinerstein v. Evanston Athletic Clubs, Inc., 

2016 IL App (1st) 153388, ¶ 15.
8. Richter, 2016 IL 119518, ¶ 39.
9. See Baird & Warner, Inc. v. Addison Industrial Park, 

Inc., 70 Ill. App. 3d 59, 63–4 (1st Dist. 1979).
10. Restatement (Second) of Judgments § 26.
11. See, e.g., Dinerstein, 2016 IL App (1st) 153388, ¶¶ 

44–64.
12. Hudson v. City of Chicago, 228 Ill. 2d 462 (2008).
13. Id. at 473–74 (citing Rein v. David A. Noyes & Co., 

271 Ill. App. 3d 768 (2d Dist. 1995)).
14. Id. at 477.
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and the hospital alleging negligence and 
agency. The trial court granted summary 
judgment in favor of the hospital on the 
ground that the doctors were not the 
hospital’s actual agents. But the court held 
there was a question of fact precluding 
summary judgment on the issue of 
apparent agency. The plaintiffs voluntarily 
dismissed their complaint. In their refiled 
action, they alleged that the doctors 
were apparent agents of the hospital. The 
hospital moved to dismiss the refiled 
complaint citing Hudson. The trial court 
certified a question seeking clarity on 
whether actual and apparent agency were 
separate claims for res judicata purposes.

The appellate court held that actual 
and apparent agency were separate 
claims. However, the Illinois Supreme 
Court reversed and held that removing 
the question of actual agency “merely 
removed some of the allegations against 
the hospital from the case,” but not all of 
the allegations of agency.20 Of particular 
importance is that the “dismissal of 
certain allegations under a single theory 
of recovery does not dispose of the rights 
of the parties on a separate branch of the 
controversy.”21

Another four years passed when the 
Court once again took up the res judicata/
claim-splitting issue in Richter v. Prairie 
Farms Dairy (see also the Illinois Supreme 
Court’s June 2019 opinon in Ward v. Deca-
tur Memorial Hospital, which cites Richter 
as controlling).22 The trial court dismissed 
the latter two counts of a three-count 
complaint under section 2-615 and granted 
the plaintiffs leave to replead. However, the 
plaintiffs never filed an amended complaint 
and the case proceeded on the remain-
ing count. The plaintiffs then voluntarily 
dismissed their action.

chill his willingness to include novel or 
speculative claims, the Hudson Court 
simply cautioned that this rule would 
create an incentive for the plaintiff to 
think twice before bringing a more 
speculative or frivolous claim. The Court 
ultimately concluded that res judicata 
barred the plaintiff ’s refiled complaint and 
none of the exceptions against claim-
splitting applied.

Justice Kilbride dissented, arguing the 
majority erroneously applied the facts 
to Restatement (Second) of Judgments 
sections 20(b) and 26(1). “[R]es judicata 
is simply inapplicable to voluntarily 
dismissed claims” under section 20(b), 
Kilbride maintained.16 He also wrote that 
the majority’s treatment of the enumerated 
exceptions in section 26(1) was similarly 
abhorrent, where “it would be inequitable 
to apply the rule against claim-splitting.”17 
Justice Kilbride felt the majority ignored 
section 26(1)’s explicit language, especially 
the second exception: “[T]he rule against 
claim-splitting does not apply to bar an 
independent claim of part of the same 
action if … the court in the first action 
expressly reserved the plaintiff ’s right 
to maintain the second action.”18 This 
language, when read in conjunction with 
the automatic nonprejudicial treatment of 
voluntary dismissals, meant that the policy 
against claim-splitting must not apply.

The aftermath
Four years later, the Illinois Supreme 

Court took on res judicata and the rule 
against claim-splitting in Wilson v. Edward 
Hospital.19 The plaintiffs brought a medical 
malpractice action against two doctors 

court held that an attorney’s subjective 
intent behind seeking a voluntary 
dismissal was irrelevant and would make 
the inquiry impractical. A consideration 
of the unfortunate circumstances faced 
by the plaintiffs—the death of their 
attorney—simply was not part of the res 
judicata analysis.

The Court also disagreed with the 
plaintiff ’s argument that Rein was a 
“pernicious error” that leaves plaintiffs 
without recourse “whenever any count 
in a multi-count complaint is dismissed 
on the merits” followed by a voluntary 
dismissal.15 In fact, the Court noted, 
there are six specific situations in which 
plaintiffs may split their claims into 
multiple actions. In addressing the 
plaintiff ’s concern that this ruling would 

THIS ANALYSIS BEGINS WITH 
ILLINOIS’ SEMINAL CASE OF HUDSON 
v. CITY OF CHICAGO, IN WHICH THE 
PARENTS OF 5-YEAR-OLD GEORGE 
HUDSON, JR., SUED THE CITY OF 
CHICAGO ON TWO COUNTS—
NEGLIGENCE AND WILLFUL AND 
WANTON MISCONDUCT—AFTER 
EMERGENCY RESPONDERS WERE 
NOT ABLE TO SAVE THE LIFE OF 
THEIR SON WHO HAD DIED FROM 
A PROGRESSIVELY WORSENING 
EPISODE OF ACUTE ASTHMA. 

ISBA RESOURCES >> 

• Morris Lane Harvey, Let’s Get Rid of Rule 23 Orders, 105 Ill. B.J. 30 (Jan. 
2017), law.isba.org/2IQockR.

• Chelsea C. Ashbrook, A lesson in Drafting and Interpreting Orders: The Illinois 
Supreme Court Rules That Order Dismissing Complaint Was Not Final for Purposes 
of Res Judicata in Hernandez v. Pritikin, Bench & Bar (Apr. 2013), law.isba.
org/2MXGGoP.

• Anne M. Skrodzki, Voluntary Dismissal: The Hudson Doctrine Four Years Later, 100 
Ill. B.J. 302 (June 2012), law.isba.org/2KpQSEw.

__________

15. Id. at 479.
16. Id. at 493–94 (Kilbride, J., dissenting).
17. Id.
18. Id. at 494.
19. Wilson v. Edward Hospital, 2012 IL 112898.  
20. Id. at ¶¶ 6, 26.
21. See Piagentini v. Ford Motor Co., 387 Ill. App. 

3d 887, 894 (1st. Dist. 2009) (“dismissal of certain 
allegations under a single theory of recovery does 
not dispose of the rights of the parties on a separate 
branch of the controversy”).

22. Richter v. Prairie Farms Dairy, Inc., 2016 IL 
119518; Ward v. Decatur Memorial Hospital, 2019 
IL 123937

https://law.isba.org/2IQockR
https://law.isba.org/2MXGGoP
https://law.isba.org/2KpQSEw
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Avoiding res rudicata and the 
rule against claim-splitting

This patchwork of caselaw presents a 
legal minefield for litigants considering a 
voluntary dismissal. Though the recipe may 
seem clear (final judgment [on a specific 
claim for relief] - explicit reservation = 
refiling barred), situations continue to arise 
under which res judicata bars a refiled com-
plaint. There are ways to avoid—or at least 
reduce—running into these case-killing 
circumstances.

Hudson and subsequent caselaw is clear: 
If a plaintiff voluntarily dismisses a lawsuit 
after one count of a multicount complaint 
is dismissed with prejudice under either 
section 2-619 or section 2-1005, any refiling 
will be barred by res judicata and the rule 
against claim-splitting (barring an excep-
tion). However, under certain circumstanc-
es an involuntary dismissal under section 
2-619 could be made without prejudice. 
Additionally, res judicata applies with 
less frequency when courts dismiss mere 
allegations within separate counts. This 
is especially true if the overall theory of 
recovery survives without those dismissed 
allegations. Where an entire count is dis-
missed, but the dismissal was interlocutory 
in nature, res judicata would not apply even 
if the order voluntarily dismissing the case 
was silent regarding the right to refile or 
prejudicial effect. 

Finally, if an attorney encounters a 
situation in which res judicata may bar 
a refiled action, then he or she should 
take care to draft a dismissal order that 
explicitly reserves the right to do so. 

in Dinerstein v. Evanston Athletic Clubs, 
Inc.27 The trial court dismissed one count 
in a multicount complaint under section 
2-619(a)(9) of the Illinois Code of Civil 
Procedure. The plaintiffs voluntarily dis-
missed the entirety of the lawsuit without 
prejudice, refiled within a year, and did 
not include the dismissed count. The court 
held that res judicata barred the refiling 
where the trial court did not grant leave to 
replead the negligence count, nor did the 
order make explicit that the dismissal was 
“without prejudice,” despite the voluntary 
dismissal statute’s explicit nonprejudicial 
effect.28 The appellate court reversed for an 
evidentiary hearing on two exceptions to 
the rule against claim-splitting: agreement 
in terms or agreement in effect.

For attorneys who practice in federal 
and state courts, note that this analysis 
applies to federal court as well. Spe-
cifically, the U.S. Court of Appeals for 
the Seventh Circuit recognizes that the 
“single refiling” rule under section 13-217, 
like res judicata, is a rule of preclusion. A 
federal court is required to give “full faith 
and credit” to records of state judicial 
proceedings, including judgements.29 
More recently, the questions in the federal 
courts have paralleled those in the states. 
For instance, the court in Brown v. City of 
Chicago answered whether a docket nota-
tion was considered an “express reserva-
tion” so as to trigger an exception to the 
rule against claim-splitting.30 It did not. 
An express reservation only amounted to 
such if the reservation identified exactly 
what was being reserved. And in Frakes v. 
Peoria School District No. 150, the Seventh 
Circuit applied the acquiescence exception 
where the defendant waited for more than 
a year and a half to raise the res judicata 
affirmative defense.31

The recent decision handed down by 
the Illinois Supreme Court in Ward v. 
Decatur Memorial Hospital signals both 
consistency with Richter and disagreement 
between the justices about the application 
of Rule 273 and the implicit ‘finality’ of 
dismissals that lack the ‘without prejudice’ 
language.32 The analysis that lends itself to 
this disagreement, however, is beyond the 
scope of this article.

The plaintiffs refiled their complaint 
and included the previously dismissed 
counts. The defendant moved to dismiss 
under section 2-619.1, in part, on res 
judicata grounds. The court held that even 
though the plaintiffs’ period to amend had 
lapsed, the original dismissal of the second 
and third counts was without prejudice. 
The court reasoned that the dismissal 
was interlocutory, and even if the time to 
amend had lapsed, the circuit court has 
the inherent power to “review, modify, 
or vacate interlocutory orders while the 
court retains jurisdiction over the entire 
controversy.”23 Notably, Richter states, “an 
order striking or dismissing a complaint 
is not final until a subsequent order finally 
dismisses the action or suit,” implying that 
the voluntary dismissal did not automati-
cally make the dismissal under section 
2-615 final and appealable.24 However, one 
must ask whether the voluntary dismissal 
qualifies as a “subsequent order” solidify-
ing the section 2-615 as final.

The short answer to this question ap-
pears to be: “It does not.” In 1989, 2001, 
and 2008, the appellate court omitted the 
“subsequent” language by stating: “When 
a plaintiff subsequently elects to stand 
on his complaint rather than amend, the 
order striking or dismissing the complaint 
is not appealable until an order dismissing 
the action is entered.”25 In spite of this de-
letion, it appears that cases such as Jackson 
v. Victory Memorial Hospital require that 
there be one order “dispos[ing] of the 
rights of the parties either with respect to 
the entire controversy or some definite 
and separate portion thereof” followed 
by a voluntary dismissal for res judicata 
to bar a refiled action.26 Accordingly, the 
Richter plaintiffs’ decision to stand on their 
complaint—and their allowing the time 
to amend to pass—did not create a final 
and appealable decision. Hypothetically, if 
the plaintiffs had moved to amend beyond 
the allowed period and been denied that 
right, thereby dismissing the claims with 
prejudice for failure to prosecute, then 
the subsequent voluntary dismissal would 
have likely implicated the doctrine of res 
judicata in any future refiling.

The appellate court revisited Richter 

__________

23. Id. at ¶ 28.
24. Compare Richter, 2016 IL 119518, at ¶ 28, with 

Hudson, 228 Ill. 2d at 487–88 (Kilbride, J., dissenting) 
(“[i]t is clear, under our supreme court rules, a volun-
tary dismissal is not a final, appealable order”).

25. Jackson v. Victory Memorial Hospital, 387 Ill. 
App. 3d 342, 352 (2d Dist. 2008); Cole v. Hoogen-
doorn, 325 Ill. App. 3d 1152, 1156 (1st Dist. 2001); 
Miller v. Suburban Medical Center, Inc., 184 Ill. App. 
3d 545, 547 (1st Dist. 1989).

26. Jackson, 387 Ill. App. 3d at 352 (internal quota-
tions omitted).

27. Dinerstein v. Evanston Athletic Clubs, Inc., 2016 
IL App (1st) 153388.

28. Id. at ¶¶ 20, 27.
29. Carr v. Tillery, 591 F.3d 909, 914 (7th Cir. 

2010).
30. Brown v. City of Chicago, 771 F.3d 413, 415 

(7th Cir. 2014).
31. Frakes v. Peoria School District No. 150, 872
32. Ward v. Decatur Memorial Hospital, 2019 IL 

123937.
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[Code] … and there shall be no res judica-
ta effect upon any claim.’”33 Though there 
is some concern whether Hudson shifts 
the power of defendants to refuse to agree 
to such language in an order, under Rein, 

The following is sample language that 
an attorney could include in a voluntary 
dismissal order: “[Plaintiff] has reserved 
his [or her] right to maintain his cause 
of action ‘upon refiling of this matter in 
accordance with [s]ection 13-217 of the 

__________

33. Camper v. Burnside Construction Co., 2013 IL 
App (1st) 121589, ¶ 8.

34. See Rein, 271 Ill. App. 3d at 772.

an astute attorney could simply request the 
necessary language from the court.34 

https://isba.org

