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A Checklist of key issues for counsel to consider when deciding whether to designate a witness as a
hybrid witness, and the steps counsel should take following that determination including disclosing the
hybrid witness and preparing the witness to testify at a deposition and trial in federal court. For more
detailed information on these considerations, see Practice Note, Experts: Hybrid Witnesses (Federal).
 

Determine Whether the Witness is a Hybrid

• Before deciding to designate a witness as a hybrid witness:

• Recognize the main differences between hybrid witnesses and other types of testifying experts:

• hybrid witnesses give both fact and opinion testimony; and

• different disclosure requirements apply to hybrid witnesses than to other types of expert witnesses (see Complete
Required Hybrid Witness Disclosure).

• Understand that hybrid witnesses must have both:

• firsthand knowledge of an event; and

• the training, skill, education, and experience to qualify as an expert under the Federal Rules of Evidence (FRE).

• Consider situations where a court may determine a witness is an expert and not a hybrid, such as when:

• the witness's knowledge is not based on facts learned or observations made during the witness's normal course of
duty; or

• the witness formed their opinions in anticipation of litigation or otherwise outside the witness's normal course of
duty.

For more information about how to determine whether a witness is a hybrid, see Practice Note, Experts: Hybrid Witnesses
(Federal): Hybrid Witness Defined.
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Consider the Strategic Benefits of Using a Hybrid Witness

• Determine whether using a hybrid witness would avoid the substantial cost of retaining a professional expert witness.

• Assess whether a jury might perceive a hybrid witness as more credible than a retained expert because a hybrid witness
has firsthand knowledge and is not paid to testify, unlike a retained expert hired specifically for the litigation.

• Consider the effect of the hybrid witness's firsthand involvement in the facts of the case, including whether the hybrid
witness:

• already knows the case well from the start, rather than needing weeks or months to become acquainted with the
case;

• understands better than a retained expert the key points of the case; and

• would respond better than a retained expert to a surprise question or area of inquiry from opposing counsel.

For more information about the benefits of hybrid witnesses, see Practice Note, Experts: Hybrid Witnesses (Federal): Benefits
of Using Hybrid Witnesses.

Recognize the Strategic Limitations of Hybrid Witnesses

• Recognize that hybrid witnesses are limited to testifying from their personal knowledge and observations made in the
ordinary course of their duties or involvement in the events giving rise to the litigation.

• Communicate with the witness with the understanding that communications between counsel and hybrid witnesses are
generally not privileged (see Consider Privilege Issues Specific to Hybrid Witnesses).

• Remember that without providing an expert report under Federal Rule of Civil Procedure (FRCP) 26(a)(2)(c), hybrid
witnesses cannot:

• testify about after-the-fact examinations or investigations, especially if done in connection with the litigation;

• form opinions or offer testimony based on information provided by an attorney or materials prepared in anticipation
of litigation;

• offer opinions developed specifically for litigation, rather than in the ordinary course of the witness's work; and

• provide expert opinions, if their work responsibilities include regularly providing expert testimony in litigation.

• Understand that hybrid witnesses may be less familiar with testifying than professional expert witnesses.
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• Be aware that if the hybrid witness is employed by a party, the jury may see the witness as biased. Address this concern
by:

• determining whether the hybrid witness truly formed their opinions independent of employer influence and, if not,
developing a trial strategy to account for this;

• cautioning the client's leadership not to interfere with the hybrid witness's conclusions or recollection of what
occurred;

• prepping the hybrid witness to volunteer facts that would demonstrate their impartiality in response to direct
examination questions and on cross examination, when possible; and

• impressing on the hybrid witness that they must convince the jury that their conclusions are based on their
expertise rather than their employment relationship.

For more information on the limits of hybrid witness testimony, see Practice Note, Experts: Hybrid Witnesses (Federal): Limits of
Hybrid Witness Testimony. For more information on hybrid witness privilege issues, see Practice Note, Experts: Hybrid Witnesses
(Federal): Privilege Issues Specific to the Hybrid Witness.

Consider Privilege Issues Specific to Hybrid Witnesses

Before designating a witness as a hybrid or communicating with a witness who may later be designated as a hybrid:

• Communicate with the witness knowing that communications between counsel and hybrid witnesses are generally not
privileged.

• Know that if a party designates an employee as a hybrid witness, some courts may find the designation waives all
applicable privileges, including attorney-client privilege for communications between counsel and the hybrid witness.

• Be aware that a court may find that any waiver of privileges applies to everything the hybrid witness considered which
relate to the subject of the hybrid witness's testimony.

• Realize that an overly broad description of the subject of the hybrid witness's testimony in the FRCP 26(a)(2)(C)
disclosure (see Complete Required Hybrid Witness Disclosure) may unintentionally waive attorney-client privilege and
work product protection regarding all aspects of the hybrid witness's testimony, not just their expert opinion.

For more information on hybrid witness privilege issues, see Practice Note, Experts: Hybrid Witnesses (Federal): Privilege Issues
Specific to the Hybrid Witness. For more information about how privilege and confidentiality considerations apply to experts, see
Expert Privilege and Confidentiality Considerations Checklist.

Complete Required Hybrid Witness Disclosure
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• At least 90 days before trial, comply with FRCP 26(a)(2)(C) by disclosing to the opposing party:

• the subject matter on which a hybrid witness is expected to present evidence; and

• a summary of the facts and opinions the witness is expected to testify about at trial.

• Avoid referring generically to the hybrid witness's deposition testimony or to large volumes of documents on which the
hybrid witness based their opinion.

• If the court has deemed the witness to be both a hybrid and a retained expert, submit an FRCP 26(a)(2)(B) expert report
in addition to the FRCP 26(a)(2)(C) disclosure.

• Be mindful that untimely or improper disclosure of a hybrid witness may result in exclusion of the witness's expert
testimony.

For more information on hybrid witness disclosure requirements, see Practice Note, Experts: Hybrid Witnesses (Federal):
Disclosure Requirements.

Prepare the Witness

Prepare the Witness for Deposition

• Before preparing the hybrid witness for deposition, be aware that communications between counsel and hybrid
witnesses are generally not privileged (see Consider Privilege Issues Specific to Hybrid Witnesses).

• Understand that unlike retained expert witnesses who have prepared an expert report, hybrid witnesses may need more
preparation with regard to the details of their opinions.

• Describe to the witness the basics of deposition procedure.

• Instruct the witness to:

• listen carefully to the question;

• only answer the question that was asked without providing additional details;

• answer truthfully;

• answer orally; and

• not speculate or guess.
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• Review:

• the general details of the case;

• the witness's background and education and employment history;

• the key documents the witness may be questioned about;

• the facts and opinions set out in the hybrid witness's expert disclosure; and

• the facts and opinions set out in the expert disclosures or reports of other parties in the lawsuit.

• Prepare the witness for questions opposing counsel may ask to lay the groundwork for a Daubert attack by:

• reviewing the Daubert factors with the hybrid witness and prepare the witness to answer related questions when
testifying; and

• ensuring that the hybrid witness researches whether their theories or techniques have been tested or subjected to
peer review.

For more information on Daubert motions and expert testimony admissibility standards, see Practice Note, Experts:
Daubert Motions.

• Engage in a mock cross-examination.

For more information about how to prepare an expert witness for a deposition, see Practice Note, Depositions: Defending an
Expert Deposition (Federal): Preparing for the Deposition. For more information about how to prepare a fact witness for a
deposition, see Practice Note, Depositions: Defending a Deposition (Federal): Prepare the Witness.

Prepare the Witness for Trial

Advise the hybrid witness to:

• Limit their testimony to:

• the scope of matters set out in the FRCP 26(a)(2)(C) disclosure; and

• personal knowledge gained from first-hand experience with the facts of the case.

• Explain their opinions and conclusions in layman's terms the jury can understand.

• Avoid using:
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• pronouns, acronyms, and technical jargon; and

• words like "never" and "always."

• Be precise.

• Not guess.

• Ask the questioning attorney to rephrase confusing questions.

• Keep answers short.

• Look at the jury in a jury trial or the judge in a bench trial while testifying.

• Expect evidentiary objections.

For more information about preparing witnesses for trial, see Practice Note, Preparing a Witness to Testify at Trial (Federal):
Expert Witnesses.
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