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Total Recall A Tool to Eclipse 
Class Action 
LitigationBy Brian Thompson

Can plaintiffs avoid 
the mooting effects of a 
manufacturer’s product 
recall by adding creative 
damages theories?

Product recalls are part of being a responsible product 
manufacturer. Not surprisingly, class action litigation 
often goes hand-in-hand with recalls, whether the former 
inspires the latter or the latter invites the former. Either 
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way, where a recall campaign purports to fix the defect, class action litigation seeking 
injunctive and declaratory relief to compel the same may constitute unnecessary pursuit 
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of a duplicate remedy. As Judge Neil Gor-
such wrote for the Tenth Circuit in Win-
zler v. Toyota Motor Sales U.S.A., Inc., once 
a plaintiff has a remedial promise from a 
manufacturer, especially one backed by a 
statutorily mandated and administratively 
overseen national recall process, “[p]erhaps 
the lawyers would benefit if [a] would-be 
class action labored on through certifica-
tion, summary judgment, and beyond. But 
it’s hard to see how anyone else could.” 681 
F.3d 1208, 1211 (10th Cir. 2012).

Where a product recall is in place or 
forthcoming, a mootness challenge oper-
ates as a powerful tool for use by product 
manufacturers against class action litiga-
tion that seeks the same declaratory and 
injunctive relief that the recall provides. 
If a manufacturer announces a recall that 
fixes a defect—often submitting to the stat-
utory framework of a government agency 
such as the National Highway Traffic Safety 
Administration (NHTSA)—the defendant 
often provides plaintiffs with the very rem-
edy they seek through litigation. Without a 
controversy left to adjudicate, courts often 
will grant a defendant’s Rule 12 motion to 
dismiss for want of subject-matter jurisdic-
tion or under the discretionary doctrine of 
“prudential mootness.” It also may deny 
class certification under Rule 23 because 
class action litigation is no longer the 
“superior method” of adjudication in light 
of the recall. See Voigt, Eric, A Company’s 
Voluntary Refund Program for Consumers 
Can Be a Fair and Efficient Alternative to 
a Class Action, 31 Review of Litigation 617, 
636 (University of Texas 2012); Martin v. 
Ford Motor Co. 292 F.R.D. 252, 284 (E.D. Pa 
2013) (class certification denied as not the 
superior method of redress because Ford 
had already initiated a voluntary recall in 
coordination with NHTSA); Webb v. Cart-
er’s, 272 F.R.D. 489, 504 (C.D. Cal. 2011) 
(holding a class action was not superior 
to the defendant’s recall and refund pro-
gram); In re Conagra Peanut Butter Prods. 
Liab. Litig., 251 F.R.D. 689, 701 (N.D. Ga. 
2008) (finding “a class action would not be 
the superior method to resolve the claims 
of the proposed purchaser class” in light 
of defendant’s recall program); In re Phen-
ylpropanolamine (PPA) Products Liability 
Litigation, 214 F.R.D. 614, 621-22 (W.D. 
Wash. 2003) (denying class certification as 
a non-superior method where an alterna-

tive remedy existed in the form of a recall 
program); Jones v. Allercare, Inc., 203 F.R.D. 
290, 308 (N.D. Ohio 2001) (denying class 
certification in part because, under its 
refund program, “defendant has already 
resolved the claims of many of those people 
plaintiffs seek to include in the proposed 
class”); Chin v. Chrysler Corp., 182 F.R.D. 
448, 463, 465 (D.N.J. 1998) (“The lack of 
superiority of a nationwide class action in 
this case is also shown by the fact that, as 
a result of Chrysler’s voluntary recall, it is 
unclear if there is any useful remedy this 
Court could fashion.”).

A typical product recall offers to fix 
the defect and reimburse customers who 
already repaired the defect at their expense. 
So, to avoid the mooting effects of a recall, 
plaintiffs often add to their complaint mon-
etary damages claims propped up by spe-
cious theories. These theories go by such 
characterizations as “diminished value,” 
“overpayment,” “lost benefit of the bar-
gain,” and “brand devaluation.”

Plaintiffs then argue that since the recall 
does not offer them monetary damages, 
there remains a live controversy for the 
court to adjudicate. As one class action 
blog put it:

the plaintiffs tack on requests for dam-
ages, even though practically—or lit-
erally—none of the members of the 
putative class have experienced any 
injury or harm, because… the defect 
has manifested only a handful of times. 
Thus, these lawsuits often represent lit-
tle more than attempted shakedowns 
by plaintiffs’ lawyers, who hope to cap-
italize on a manufacturer’s perceived 
vulnerability and thereby get a quick 
settlement for attorneys’ fees.

District courts usually (and rightly) have 
shown skepticism toward these spurious 
damages theories.

Diminished Value, Overpayment and 
Benefit-of-the-Bargain Damages
What follows is a survey of several recent 
automotive liability cases that have consid-
ered whether damages claims under these 
theories are tenable in federal class action 
litigation in light of a manufacturer’s prod-
uct recall.

In Flores v. FCA USA LLC, Case No.: 
19-10417 (E.D. Mich. Nov. 30, 2020), the 
plaintiffs sought “restitution, damages, and 

appropriate injunctive, declaratory, and eq-
uitable relief” relating to defective radiator 
cooling fans in their vehicles. FCA moved 
to dismiss the class action as moot after ini-
tiating a “customer service campaign” that 
notified all purported class members about 
the potential defect and offered a free fan 
replacement or full reimbursement if that 
repair was already performed. The plain-
tiffs argued that the recall did not resolve 
the controversy because they also sought 
monetary damages for diminished value 
of their vehicles. The district court granted 
FCA’s motion, reasoning that since FCA’s 
customer service campaign removed the 
defect upon which the plaintiffs’ dimin-
ished-value injury claim was based, plain-
tiffs “sustained no actual injury that can be 
redressed, as repairs have been made to the 
class vehicles for free.”

In the case of Sugasawara v. Ford Motor 
Co., Case No. 18-CV-06159-LHK, 11-12 
(N.D. Cal. Aug. 21, 2019), Ford notified 
the NHTSA that it intended to conduct a 
voluntary safety recall relating to a defect 
in certain vehicles’ seatbelt pretensioner 
mechanisms. The plaintiffs brought a pur-
ported class action claiming they were 
entitled to damages under an “overpay-
ment” theory: “because ‘a vehicle pur-
chased, leased, or retained with a serious 
safety defect is worth less than the equiva-
lent vehicle leased, purchased, or retained 
without the defect,’ Plaintiffs ‘paid more 
for the Defective Vehicles than they would 
have had the Seatbelt Defect been dis-
closed.’” The district court granted Ford’s 
motion to dismiss, reasoning that while 
the plaintiffs conceivably could have “over-
paid” at the time of purchase, the plaintiffs 
had no cognizable claim for overpayment 
damages where Ford’s recall restored the 
plaintiffs’ vehicles to a non-defective con-
dition. The court said, “[i]f the post-recall 
remedy Vehicles perform as they would 
without the Defect, then it follows that the 
Vehicles’ pre-defect values have likewise 
been restored.” Thus, the court concluded, 
“Plaintiffs have not articulated any plausi-
ble theory of economic loss.”

Another case from the Eastern District 
of Michigan is Hadley v. Chrysler Grp. LLC, 
Civil Case No. 13-13665, 10 (E.D. Mich. 
Mar. 13, 2014). On the heels of the defen-
dant’s recall relating to airbag systems in 
certain vehicles, the plaintiffs filed a class 
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action against Chrysler seeking damages, 
including those resulting from loss of use 
or enjoyment of plaintiffs’ vehicles and the 
diminution of value of their vehicles. The 
district court dismissed the case in light 
of the recall, which notified vehicle own-
ers of the airbag module defect and prom-
ised to repair it free of charge. Regarding 
plaintiffs’ claims for monetary damages, 
the court observed: “Plaintiffs’ pleading is 
devoid of facts to support their assertion 
that putative class members have experi-
enced a diminution in the value or lost use 
or enjoyment of their Class Vehicles as a 
result of the delay in repairing the defect,” 
calling these allegations of economic loss 
mere “bald assertions.”

On review to the Sixth Circuit, the plain-
tiffs repeated their argument that their 
claim for damages under the theory of lost 
use and enjoyment established an injury 
that the recall did not redress:

plaintiffs argue that their lost use or 
enjoyment of the vehicle establishes 
an injury. According to them, the 
“[p]laintiffs’ lost use and enjoyment is… 
evidenced by their frequent communi-
cations with Chrysler… and the time 
spent at the dealership.” The plaintiffs’ 
time spent communicating with Chrys-
ler is not evidence of lost use of the vehi-
cle. At no point other than the half-day 
the dealer spent “diagnosing” their air-
bag light do the plaintiffs allege they 
were unable to use their vehicle.
The court of appeal rejected the notion 

offered by plaintiffs in support of their 
damages claim that “when there’s a major 
safety defect, diminished value is com-
monsense.” Rather, the court held that 
“plaintiffs must allege they suffered an 
actual or imminent injury, not a conjec-
tural or hypothetical one.” Like the dis-
trict court, they reasoned that “the repair… 
that the plaintiffs received removed the 
defect upon which the plaintiffs’ dimin-
ished-value injury claim is based,” and thus 
“plaintiffs have failed to establish a con-
crete injury that can be redressed by a judg-
ment in their favor.”

Another recent case from California is 
Peckerar, et al. v. General Motors, LLC, ED 
CV 18-2153-DMG (SPx) (C.D. Cal. May 27, 
2020). The plaintiffs brought a purported 
class action against GM for a defective 
braking system in their vehicles. The plain-

tiffs claimed they were entitled to mone-
tary damages under a devaluation theory 
(i.e., “they paid more for their vehicle than 
it is worth in light of the braking defect”) 
and because “they incurred uncompen-
sated economic injury as a result of a minor 
collision caused by the faulty brakes.” Sub-
sequently, GM, in coordination with the 
NHTSA, issued a Product Safety Recall 
to remedy the defect; however, the recall 
did not include a system for compensating 
vehicle owners for prior collision damage 
resulting from the faulty braking system.

The district court rejected the plain-
tiffs’ first theory of economic loss, saying 
that “the economic loss injury based on the 
vehicle’s decreased value no longer exists if 
Defendant has, through the recall, offered 
to remove the complained-of defect free of 
charge.” Only as to the second theory of 
economic recovery did the court perceive a 
viable claim. The court noted: “[t]he Recall 
Report makes no mention of requiring De-
fendant to reimburse drivers for the cost of 
repairing damage to their vehicles arising 
out of collisions due to faulty brakes before 
the recall happened,” and “[e]ven assum-
ing that Plaintiffs avail themselves of the 
recall repairs, and those repairs are effec-
tive, they will not compensate Plaintiffs for 
the cost of repairing the vehicle’s bumper. 
This property damage qualifies as a suffi-
cient injury in fact to permit Plaintiffs to 
bring suit.” Thus, the district court found 
the plaintiffs’ claims were not moot only to 
the extent they sought monetary recovery 
for uncompensated damage to their vehi-
cles as a result of a collision allegedly attrib-
utable to the brake condition.

In a case applying Texas law, Sater v. 
Chrysler Group LLC, EDCV 14-700-VAP 
(DTBx) (C.D. Cal. Oct. 25, 2016), the plain-
tiff sought to recover benefit-of-the-bar-
gain damages as reimbursement “for the 
difference in value between the non-defec-
tive trucks promised and the dangerously 
defective trucks [Defendant] actually sold 
and leased.” The defendant countered that 
the plaintiff was not entitled to benefit-of-
the-bargain damages because he already 
received the benefit of the bargain when his 
truck was repaired pursuant to the defen-
dant’s recall. The court reasoned: “[a]s 
[d]efendant has repaired [plaintiff]’s truck, 
[plaintiff] is already in essentially the same 
position he would have been in had [d]efen-

dant sold him a non-defective truck.” The 
court ruled that awarding the plaintiff ben-
efit-of-the-bargain damages for the differ-
ence in value between a non-defective truck 
and the defective truck, even though the 
defendant has repaired his truck, “would 
afford him precisely the type of double-
recovery windfall Texas courts have held 
is impermissible.”

In In re Toyota Motor Corp. Hybrid Brake 
Mktg., Sales Practices & Prod. Liab. Litig., 
288 F.R.D. 445, 449-50 (C.D. Cal. 2013), 
Toyota discovered a defect in its anti-lock 
braking system and corrected the issue 
through a recall. The plaintiffs filed a class 
action complaint under California law con-
tending they were entitled to benefit-of-
the-bargain damages because “they would 
not have paid the same purchase price for 
each of their vehicles had they known” 
that the vehicles had a defective anti-lock 
brake system. The court found plaintiffs’ 
argument “insufficient as a matter of law.” 
After the updated software was installed in 
their vehicles, “plaintiffs were not entitled 
to benefit-of-the-bargain damages because 
they “received exactly what they paid for—
that is a vehicle with a safe and operable 
[anti-lock brake system].”

Notably, one court reached a different 
conclusion in Philips v. Ford Motor Co., 
Case No. 14-CV-02989-LHK, 12 (N.D. Cal. 
Feb. 22, 2016). There, Ford coordinated a 
recall relating to the power steering sys-
tems in certain vehicles. The recall pro-
posed to notify vehicle owners, replace the 
power steering system if it had exhibited a 
failure, update the system’s software, and 
reimburse owners who had already paid to 
have the system replaced so long as those 
owners submitted a claim for reimburse-
ment prior to a certain date. Ford moved 
to dismiss the plaintiffs’ class action com-
plaint as moot.

The court denied Ford’s motion, in 
part because the plaintiffs sought to com-
pel Ford to provide reimbursement with-
out regard to a particular filing deadline 
for vehicle owners who already paid to 
have the system replaced. Since the litiga-
tion sought relief beyond the scope of the 
recall in relation to Ford’s imposed reim-
bursement deadline, the court’s denial of 
Ford’s motion on that basis seems logi-
cal. However, the court went further. The 
court was curiously uncritical of the plain-
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tiffs’ claim for lost market value dam-
ages even where the power steering system 
has been replaced and the owner reim-
bursed. The court offered no explanation 
for how a vehicle’s value remains dimin-
ished if the power steering system has been 
repaired or replaced and the owner reim-
bursed; the court simply ruled that because 
the recall did not require Ford to provide 
the plaintiffs the monetary damages they 
demanded for diminished value, “applica-
tion of the prudential mootness doctrine is 
not warranted.”

Whether characterized as “diminished 
value,” “overpayment,” or “lost benefit-of-
the-bargain” damages, the essential nature 
of these claims is the same: plaintiffs allege 
they did not receive the full value of the 
product they purchased, and are entitled to 
damages defined as the difference in value 
between the defective product they received 
and the non-defective one for which they 
bargained. As shown above, recent court 
decisions have more frequently rejected 
these theories than accepted them in light 
of a defendant’s recall, reasoning that an 
adequate recall fixing the defect leaves no 
remaining injury. See Cheng v. BMW of 
N. Am., LLC, No. CV 12-09262, 2013 WL 
3940815, at 4 (C.D. Cal. July 26, 2013) (“[I]t 
is unclear how Plaintiff can demonstrate 
injury in light of BMW’s offer to completely 
repair the rollaway defect.”).

Stigma and Brand Devaluation
Plaintiffs also may argue that the product’s 
value remains diminished because it was 
once subject to a recall, even though they 
acknowledge the recall has fixed the defect. 
They may allege there remains a linger-
ing negative public perception or stigma, 
which hurts the value or marketability of 
the product due to perceived increased risk 
or future uncertainty.

In cases dealing with damage to real 
property, California law typically does not 
permit the recovery of stigma damages 
where the injury to the property can be 
abated. Gher v. Baker Hughes Oil Field 
Operations, Inc. (2008) 165 Cal.App.4th 
660, 667. Analogous reasoning should 
apply to a product defect that can be fixed 
via a recall. Moreover, California courts 
also frown upon stigma damages as “sim-
ply too remote in the causal chain, too 
inherently speculative and too uncertain 

of measurement to permit recovery.” Aas 
v. Superior Court (1998) 64 Cal.App.4th 916 
(decision affirmed at 24 Cal.4th 627, 652 
n.15 (2000) finding no California author-
ity permitting the recovery of stigma dam-
ages in a case involving damage to real 
property).

Apparently, no district court has con-
sidered a “stigma” theory in the product 
liability class action context, and more 
specifically as it relates to a remediated 
defect in a particular product. But courts 
have weighed the viability of the theory 
that insult to the brand behind a prod-
uct diminishes that product’s value. The 
Southern District of New York in In re Gen. 
Motors LLC Ignition Switch Litig. rejected 
this “reputational injury” theory of lia-
bility, which it called “brand devaluation.” 
There, plaintiffs

thought they were buying cars made 
by “a brand that had a reputation for 
producing safe and reliable cars,” that 
brand turned out not to be what con-
sumers thought it was (because of the 
company’s emphasis on cost-cutting and 
disregard for safety), and when the rev-
elations about defects and corporate 
culture became public the brand was 
tarnished, resulting in lower resale val-
ues across the board for the brand’s 
products.

14-MD-2543 (JMF), 15–16 (S.D.N.Y. Jul. 
15, 2016). The court described the duty the 
plaintiffs would have imposed on prod-
uct manufacturers: “The brand devalua-
tion theory assumes that when a consumer 
purchases a car, the purchase comes… 
with the promise that the manufacturer 
of the car has, and will maintain, a partic-
ular reputation for making safe and reli-
able cars.” The court declined to recognize 
such a duty on the part of manufacturers to 
preserve a certain reputation for the bene-
fit of prior purchasers. “[R]ecognizing the 
brand devaluation theory would open the 
door to a vast array of claims by consumers 
of otherwise merchantable products seek-
ing damages any time the manufacturer of 
those products was beset by scandal or was 
revealed to have manufactured any defec-
tive product.” Referencing the Ford Pinto, 
the Ford/Firestone rollover problems, and 
other notorious defect cases, the court said: 
“there are many cases… in which courts 
could have recognized the brand devalu-

ation theory. The silence is therefore tell-
ing.” Id. at 20–21; see also Duramax Diesel 
Litig. Andrei Fenner v. Gen. Motors, LLC, 
298 F. Supp. 3d 1037, 1072 (E.D. Mich. 2018) 
(“Resale value and brand devaluation theo-
ries are clearly speculative.”).

If courts reject a theory of reputational 
injury to the brand behind a product as a 
basis for diminished value, then it seems 
logical courts might also reject the theory 
that a particular product suffers from repu-
tational injury leading to diminished value 
because it was once subject to a recall.

A Brief Note About Pleadings
Any claim for damages alleged in a plead-
ing is still subject to the standard that it be 
more than conjectural. A complaint must 
set forth enough non-conclusory allega-
tions to show that liability for the alleged 
conduct is not merely possible but plausi-
ble. See Ashcroft v. Iqbal, 129 S. Ct. 1937, 
1949 (2009) (“A complaint [does not] suf-
fice if it tenders naked assertions devoid 
of further factual enhancement.”). A de-
fendant should therefore challenge any 
complaint that fails to plead specific facts 
to support one of the above damages the-
ories. See, e.g., Contreras v. Toyota Motor 
Sales USA, Inc., No. C 09-06024 JSW, 9 
(N.D. Cal. Jun. 18, 2010) (“Plaintiffs’ alle-
gation that their vehicles are worth sub-
stantially less than they would be without 
the alleged defect is conclusory and unsup-
ported by any facts.”); Hadley, 13-cv-13665 
at 13–14 (“Plaintiffs’ pleading is devoid 
of facts to support their assertion that 
putative class members have experienced 
a diminution in the value or lost use or 
enjoyment of their Class Vehicles as a result 
of the delay in repairing the defect.”).

Conclusion
Class action plaintiffs’ lawyers likely will 
continue trying to avoid the mooting 
effects of recalls by alleging one or more 
theories of monetary damages. But the 
above cases demonstrate that an action 
does not survive simply because it asserts 
some theory of damages beyond the scope 
of the remedy offered by the recall. Prod-
uct manufacturers that have established 
a recall purporting to fix a defect should 
challenge related litigation as moot, and are 
invited to use the above survey of cases as a 
starting point for their arguments. 


