
S
hould physicians apologize in the face
of an adverse medical outcome? Or, is
it likely that such an apology would
only serve to undermine defense argu-

ments in the event of litigation? In fact, the
answer depends on the jurisdiction where the
incident occurred.

Apology statutes
So-called “apology statutes,” by now enacted
in a majority of states, address the admissibil-
ity of medical providers’ statements, affirma-
tions, gestures, or conduct expressing apology,
fault, regret, sympathy, commiseration, or a
general sense of benevolence. Typically, such
statutes apply to any civil action or arbitration
alleging medical malpractice against a health-
care provider. 

Statements generally fall within the
purview of “apology statutes” when the
expressions or gestures are made by a health-
care provider or the provider’s employee to a
patient, a relative of the patient, or a patient’s
healthcare decision-maker. Such statutes gen-
erally apply to expressions made orally,
through conduct, or in writing, and the scope

of the expression has
been interpreted to
include mention of the
patient’s discomfort,
pain, suffering, injury,
or death related to an
unanticipated outcome
of medical treatment 
or care. 

Most states with
apology statutes deem
statements or gestures
of apology, sympathy,

compassion, or benevolence inadmissible as
evidence of an admission of liability or as an
admission against interest in a civil action.1

Admissions of fault, liability, or negligence,
however, may be admissible in certain juris-
dictions.2 Where an “apology statute” renders
inadmissible a healthcare provider’s expres-
sion of apology regarding an “allegedly negli-
gent medical outcome for which the provider
is being sued,” there may lay an exception as
to the healthcare provider’s “admission of lia-
bility or fault.”3

Frequently, courts need to conduct a
fact-based, case-by-case analysis to distin-
guish between what constitutes an apology
versus an admission of fault or liability.4 In
Delaware, physicians’ specific references to a
“miscalculation,” a “mistake,” or cutting in the
“wrong place” were deemed admissible pur-
suant to an exception to an apology statute.5
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The statements were admissible; they were
not offered merely to console or offer sympa-
thy to the plaintiff, but were, instead, charac-
terized by the court as direct admissions of
fault or liability.6 A statement that “I am so
sorry [for] what I have done,” however, was
deemed inadmissible, as it constituted a sim-
ple expression of an “ordinary statement of
apology.”7 Moreover, courts may admit por-
tions of letters or statements that contain
admissions of fault, even when the state-
ments are coupled with others that may
remain inadmissible.8

Related statutory 
provisions
Topics related to a medical professional’s
expression of sympathy or apology are
addressed by a number of states where spe-
cific statutory provisions on apologies have
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not been enacted. For example, some states
deem evidence of a healthcare provider’s or
medical professional liability (MPL) insur-
ance company’s payment, or promise to pay,
medical, hospital, or related expenses occa-
sioned by an injury inadmissible when
offered as proof of liability for the injury.9

Other states without statutes pertaining to
expressions of sympathy or apology in MPL
actions address such statements in the con-
text of an accident. California and Florida
deem an expression of sympathy or a general
sense of benevolence related to the pain, suf-
fering, or death of an accident victim and
made to the person or the person’s family
inadmissible as evidence of liability; however,
a statement of fault is admissible in those
states.10

Communication 
and resolution 
Legislation regarding medical professionals’
expressions to patients or their families after
an adverse outcome reflects the fact that
apologies may mitigate the anger and frustra-
tion that drive some potential plaintiffs to file
lawsuits.11 According to a study published in
the Journal of Patient Safety and Risk
Management, hospital staff and doctors will-
ing to discuss, apologize for, and resolve
adverse medical events through a “collabora-
tive communication resolution program”
experienced a significant decrease in legal
claims, defense costs, liability costs, and time
required to close cases.12 In 2017, consistent
with studies demonstrating the efficacy of
resolution programs as a means of learning
from “medical errors and near misses,”
enhancing patient safety, and improving the
liability system, the American Medical
Association expressed its support for a 
pre-litigation option.13

Notwithstanding the existence of apolo-
gy legislation in a number of jurisdictions,
many institutions have adopted an attitude
that promotes acknowledgement of an
adverse outcome and support for the patient.
This approach is highlighted by The
Washington Post’s illustration of the impact of
medical providers’ divergent responses to two
patients who suffered devastating conse-
quences during surgery.14 Following a surgi-

cal procedure that did not proceed routinely,
the first patient spent weeks in a coma,
endured five surgeries to correct medical
errors, and suffers from permanent injuries.
The patient’s quest for an explanation, met by
“a white wall of silence,” drove the victim to
spend years seeking elusive answers as to
what went wrong. In stark contrast, another
patient, rendered quadriplegic following sur-
gery, was immediately provided with an apol-
ogy from his surgeon and an explanation for
the events that led to his injury. Following the
communication of what had transpired,
proactive risk managers engaged in produc-
tive discussions with the patient. The hospital
paid for the patient’s rehabilitation and 
additional significant expenses, thereby 
negotiating an undisclosed settlement—
without litigation. 

The apology dilemma
Notwithstanding our increasingly litigious
society, the fact remains that a negative med-
ical outcome does not necessarily equate to
medical malpractice. In the wake of an
adverse event, physicians often face a conun-
drum as they consider whether to express
regret or sympathy or even to extend an apol-
ogy to the patient and his or her loved ones.

Physicians may choose to avoid entirely a dis-
cussion of an adverse outcome, due to fear of
MPL litigation, but such a decision may leave
patients and their loved ones feeling even fur-
ther victimized, as they grapple with the
impact of an unanticipated medical outcome,
while believing that they have been aban-
doned  by their physician. 

While the victims’ feelings of abandon-
ment can trigger the filing of MPL lawsuits,
physicians may be wise to pause before they
make any statement or gesture of regret, sym-
pathy, benevolence, or apology. As the lan-
guage of apologies or expressions of sympa-
thy may be nuanced and vary among juris-
dictions, physicians should consult with
counsel in their respective states before an
adverse medical outcome arises. This proac-
tive approach enables physicians to fully
understand the potential impact of expres-
sions of apology, sympathy, or benevolence—
in the context of the language and scope of
any applicable apology laws.
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In the wake of an
adverse event,
physicians often
face a conun-
drum as they
consider whether
to express regret
or sympathy or
even to extend
an apology to the
patient and his or
her loved ones. 
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