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Q. Reflecting on the past 12-18 months, 

what trends would you say have defined 

product liability claims in the US? Have 

you seen an increase in such cases?

A: The most relevant trends in product 

liability claims in the US in 2019 included 

lawsuits relating to the opioid crisis, a 

large volume of matters in multi-district 

litigation, the emergence of litigation 

related to the Internet of Things (IoT) and 

autonomous motor vehicles, the Supreme 

Court clearing the way for Sandy Hook 

families to move forward with their lawsuit 

against the company that manufactured 

the gun used to kill children and teachers, 

the Supreme Court finding that makers 

of asbestos-free products can be held 

liable if it is foreseeable that asbestos-

containing parts would be added to those 

products even after those products left the 

manufacturers’ control, and the emergence 

of vaping-related claims and litigation.

Q. Could you highlight any recent, high-

profile cases which shed light on the 

nature of this type of dispute? What are 

some of the common causes of product 

liability claims within the US?

A: There were a number of notable cases 

in the US in 2019. First, an Oklahoma 

state judge held for the first time that a 

pharmaceutical manufacturer can be held 

liable for the opioid crisis in Oklahoma. 

Second, in Flynn v. FCA US LLC, the 

Southern District of Illinois allowed 

plaintiffs’ class action claims to proceed 

wherein they alleged that design flaws in 

Chrysler vehicles’ ‘Uconnect system’, an 

infotainment system that allows integrated 

control over phone, navigation and 

entertainment functions, was vulnerable 

to hackers seeking to take remote control 

of the vehicles. In Nilsson v. Gen. Motors 

LLC, the plaintiff motorcycle driver sued 

the manufacturer of the self-driving 

vehicle because he was struck by the 

vehicle while it was in self-driving mode. 

Third, the US Supreme Court declined to 

hear Remington Arms Co. LLC’s appeal 

of the Connecticut Supreme Court’s 

ruling that allowed the families of Sandy 

Hook victims to seek to hold the gun 

manufacturer liable for how it markets 

the rifle used in the mass shooting. 

Fourth, in Air and Liquid Systems Corp., 
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et al. v. Devries, the US Supreme Court 

held that the manufacturer of a product 

without asbestos can be held liable for 

asbestos-caused injuries, as long as it could 

reasonably have been known that asbestos 

would be added later by another party. 

Finally, in various cases throughout the 

US, plaintiffs have sued the manufacturers 

and distributors of vaping products and 

e-cigarettes. The injuries alleged include 

lung damage, strokes, seizures and death. 

These are being consolidated in a multi-

district litigation.

Q. Have any recent legal or regulatory 

developments affected product liability 

cases?

A: In October 2018, the National Highway 

Traffic Safety Administration (NHTSA) 

released a new version of its guidance for 

autonomous motor vehicles in the US. The 

federal guidance for autonomous motor 

vehicles advances the US Department of 

Transportation’s (DOT’s) commitment 

to supporting the safe integration of 

automation into the broad multimodal 

surface transportation system. ‘Preparing 

for the Future of Transportation 3.0’ 

builds upon, but does not replace, the 

voluntary guidance provided by the US 

DOT in ‘Automated Driving Systems 

2.0: A Vision for Safety’. In ‘A Vision for 

Safety 2.0’, Elaine Chao, the secretary 

of the DOT, noted five times in her one-

page executive summary that it was only 

“voluntary guidance”. Several state and 

federal regulatory bodies are investigating 

the claims related to vaping products and 

e-cigarettes. There is currently no federal 

regulation, but it seems only a matter of 

time until that changes.

Q. What general advice can you offer 

to companies in terms of handling 

multijurisdictional claims, with different 

judicial systems and processes?

A: If a company is concerned about 

handling multijurisdictional claims, with 

different judicial systems and processes, 

it should engage a national law firm that 

has offices through the country. The 

company should have a small, core group 

of attorneys supervising a general defence 

strategy, while also utilising that firm’s 
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local offices to defend claims in those 

jurisdictions.

Q. What are some of the specific 

challenges facing accused companies 

involved in a product liability claim, 

including class actions? What steps 

should form part of their initial response?

A: Companies should make sure they 

inspect the incident scene and alleged 

products before the scene of the incident 

has been remediated. Companies 

should engage counsel to ensure that 

other parties, including the potential 

claimant, have preserved all evidence and 

artefacts for inspection and a destructive 

examination later. Companies should 

also engage the proper experts to attend 

inspections or destructive examinations to 

protect their interests in case the claims 

are pursued.

Q. Could you outline the proactive steps 

that companies need to take to prepare for 

a potential product liability claim, such as 

identifying product defects, planning for 
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recalls, responding to investigations and 

managing reputational fallout?

A: Companies should have a strict quality 

control protocol before products are 

distributed. To the extent practicable, 

companies should also test products, 

or at least a sample of products, before 

distribution. These tests should be 

documented so that the company can 

prove that the product at issue passed 

the company’s tests. Companies should 

also be prepared to engage counsel that 

is experienced in product liability defence 

and recalls. The company should have a 

small, core group of attorneys supervising 

a general defence strategy, while also 

utilising that firm’s local offices to defend 

claims in those jurisdictions. That firm 

should have a group of experts or recall 

vendors, throughout the country, that are 

familiar with the company’s products and 

potential issues.

Q. How can legal involvement and 

preventive counsel during product 

development contribute to an improved 

defence in the event of a claim down the 

line?

A: Legal involvement during development 

can lead to an improved defence by 

ensuring the company is compliant with 

applicable laws, regulations and codes. 

Counsel can also advise companies 

regarding warning labels or instruction 

manuals that are regularly used in failure 

to warn actions. On occasion, counsel 

will bring in industry experts to ensure 

compliance with safety standards. 
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