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‘The coronavirus pandemic 
will burden 2020/1H21 results, 
but will ultimately accelerate 
the hardening of the commer-
cial insurance market.’

Profits to Sink Until 2021 
Second Half: Fitch

While insurance rates have risen for 
nine consecutive quarters due to large 
catastrophe losses and accelerating claims 

inflation, Fitch Ratings expects that technical profits 
won’t be seen until the second half of 2021 as a result of the effects of the coronavirus 
pandemic.
 According to Fitch, the commercial insurance industry will probably report significant 
losses in 2020 and H1 2021, postponing a return to technical profitability for most commer-
cial insurers until the second half of 2021.
 “The coronavirus pandemic will burden 2020/1H21 results, but will ultimately accelerate 
the hardening of the commercial insurance market,” Fitch analyst, Robert Mazzuoli, said in 
the report.
 “While, in general, pandemic-induced business interruptions have not been covered by 
commercial insurers since the SARS pandemic in 2003, unclear policy wording and political 
pressure now raise increasing doubts how successfully commercial insurers can fend off 
claims now,” Fitch Ratings said.
 Fitch said commercial insurers will be hit hard by pandemic-related claims that affect 
event cancellation, and credit and surety policies. These claims will run through this year, 
up to the end of the first half of 2021, said the ratings agency.
 Other niche businesses, such as media or travel insurance, will also see large losses, said 
Fitch, in its report titled “Commercial Insurance Market is Hardening,” published on May 7.
The industry also is facing mounting political pressure to pay for business interruption 
claims, irrespective of whether the relevant policies cover pandemics, Fitch said.
 There will be no immediate clarity about the size of total losses for the industry as litiga-
tion between insurers and commercial customers will take months to resolve, the report 
noted.
 Fitch explained that reinsurance cover is 
unlikely to provide much relief as pandemics 
are usually excluded from business interruption 
policies.
 Further, the report continued, the whole 
insurance industry will have to deal with 
investment losses, calls for rebates in lines of 
business that see a significant drop in claims — such as motor, and an increasing number of 
defaulting customers.
 Fitch does not expect new capacity to enter the commercial insurance market over the 
next two to three years until there is a recovery from pandemic-related losses.
 The ratings agency said it considers the expected pandemic-related losses in commercial 
lines of business to be credit negative for the groups involved, as overall earnings resilience 
is weakened and capital is potentially reduced.
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News & Markets

buying insurance. But we would be willing 
to write pandemic coverage at the right 
price,” he said.

‘We would have written pan-
demic insurance if people 
had come to us and offered 
us what we thought was the 
right price.’

 Berkshire Hathaway reported its 
first-quarter 2020 earnings in early May. 
While the report disclosed a $230 million 
provision for COVID-19-related reinsurance 
losses and prior-year loss development 
of $212 million in its P&C reinsurance 
business, aggregated together, Berkshire 
Hathaway’s insurance and reinsurance 
operating units for P/C and life businesses 
recorded $1.7 billion of operating profit 
after taxes in the first quarter.
 This is an excerpt from a more in-depth 
article by CarrierManagement.com. 

Buffett Says Berkshire Would Write Pandemic Insurance. That Is, If 
the Price Is Right.

By Susanne Sclafane

The chairman of Berkshire Hathaway 
said that while his insurance 
units aren’t heavily exposed to 

underwriting losses from the COVID-19 
pandemic, the insurer would be willing to 
cover pandemics in the future.
 “The answer is we insure a lot of things. 
Sure,” Warren Buffett said, responding to 
the question from a shareholder during 
the company’s annual meeting in early 
May. Berkshire is “famous” for offering 
unusual coverages, he said, noting that his 
insurance operations would have covered 
pandemics in the past, as well.
 “We would have written pandemic 
insurance if people had come to us and 
offered us what we thought was the right 
price. We would have been wrong, proba-
bly, in doing it. But we have no reluctance 
to quote on very unusual things and [with] 
very big limits,” he said.
 “We haven’t done that much of it in 

certain periods because the prices weren’t 
right,” he said, referring generally to large 
insurance bets on out of the ordinary risks.  
 “But if you want to come [to] insure 
almost anything — we don’t want you to 
insure against fire if you happen to be a 
known arsonist or something — but if you 
come to us with any unusual coverages 
either in size or in the nature of what’s 
covered, Berkshire is a very good place to 
stop,” he said.
 If someone wants to “dream up the 
coverage and they can tell us the price 
they’ll pay, [then] we will consider writing 
it,” he said, recalling that Berkshire and 
AIG were among the few insurers willing to 
write a lot of terrorism risk insurance after 
the 9/11 terror attacks.
 “We thought we knew what we were 
doing but we could have been surprised. 
There could have been some follow-on 
incidents from 9/11 that we wouldn’t 
have known about. You don’t know for 
sure the answer. That’s why people are 

2020 AP Photo
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What to Expect in Workers’ Compensation Costs From COVID-19: NCCI
By Jim Sams

If only 10% of health care workers con-
tract COVID-19 and all of their claims 
are deemed compensable, workers’ 

compensation loss costs for that sector 
could double or even triple in some states, 
according to an analysis by the National 
Council on Compensation Insurance.
 NCCI recently released projections on 
the potential impact of the pandemic 
under various scenarios. In the worst case, 
50% of workers are infected and 60% of 
their claims are deemed compensable. 
That would result in $81.5 billion in 
increased costs — or two and half times 
current workers’ compensation loss 
costs — for the 38 states and District of 
Columbia, where NCCI tracks claims data.
 On the other hand, if eligibility is limited 
to first responders and healthcare workers 
and only 5% of those workers are infected, 
the increase in costs would be just $2 
billion, assuming 60% of claims are paid.
 NCCI said it used a range of scenarios 
to illustrate the potential impact of a state 
enacting legislation to expand eligibility to 
include COVID-19-related claims. The virus 
has spurred legislation in several states to 
ensure workers receive benefits.
 Minnesota was among the first to amend 
its state law to create a presumption for 
health care workers and first responders 
who are sickened by the novel coronavi-
rus. State lawmakers in California, New 
York, Ohio, Pennsylvania, Louisiana, Utah 
and Vermont have introduced similar 
bills to require compensation for COVID-
19-stricken first responders, healthcare 
workers or “critical workers.”
 Kentucky Gov. Andy Beshear issued an 
executive order creating a presumption 
that COVID-19 is compensable if contracted 
by first responders, healthcare workers 
and workers in several other essential 
enterprises, including grocery stores. 
The Illinois Workers’ Compensation 
Commission created a similar presumption 
with an emergency rule change, but 
the commission repealed that rule after 
business groups filed suit.

Potential Increases
 The NCCI analysis examined potential 
increases in temporary disability income 
benefits and medical care costs with 
infection rates ranging from 1% of workers 
to 80%, and assuming from 20% to 100% 
of claimants will be awarded benefits. 
NCCI did not assume any impact on per-
manent disability benefits. The report says 
although the virus may cause permanent 
disability, there is no data about frequency.
 A similar analysis by the California 
Workers’ Compensation Insurance Rating 
Bureau found that a conclusive presump-
tion for all essential workers, as identified 
by Gov. Gavin Newsom’s March 19 
stay-home order, could increase workers’ 
comp costs by $2.2 billion to $33.6 billion, 
with an approximate mid-range estimate 
of $11.2 billion. That amounts to 61% of the 
state’s total workers’ comp costs.
 The New York State Compensation 
Insurance Rating Bureau projected that a 
proposal to make COVID-19 a compensable 
occupational disease would increase costs 
for New York by $31 billion — compared to 
current annual costs of $8.7 billion.
 The NCCI data shows a similar potential 
for dramatic cost increases if a large num-

ber of COVID-19 claims are paid. But its 
data also shows the potential for a major 
impact even if more modest numbers of 
claims are paid.
 According to NCCI, if only 1% of workers 
are awarded benefits for a COVID-19 claim, 
system losses will increase by 8%. But the 
impact varies by state: from a 4% increase 
in Montana to 25% in Texas.
 If 10% of workers file a compensable 
claim, system costs will increase by 85% in 
the NCCI states. That ranges from 39% in 
Hawaii to 245% in Texas.
 NCCI provided further scenarios for first 
responders and healthcare workers, who 
have received the most attention from 
state lawmakers. Healthcare workers make 
up 9.8% of the workforce in NCCI states; 
first responders make up 1.4%.
 For healthcare workers, a 1% infection 
rate would increase costs by 16% for the 
NCCI states. But that ranged from a 7% 
increase in Hawaii to 65% in Texas.
 A 10% infection rate produces more 
dramatic scenarios. NCCI projected a 237% 
increase overall. That ranged from 74% in 
Hawaii to 647% in Texas.
 NCCI says the variations are extreme 
depending on the scenario.  
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Figures

Declarations
Utah Quakes
“As a result of this research, we better 
understand where we’ve had surface-rup-
turing earthquakes in the geologic past, 
and where we may have them in the 
future.” 
— Utah Geological Survey hazards geologist 
Emily Kleber said a new study showing fault 
lines along the Wasatch Front in north-central 
Utah are much bigger than initially thought 
will be helpful in preparing for future 
temblors. 

$3 Million
The amount the Chicago Transit Authority will pay in a settlement 
with 80-year-old Raymond Baroud whose leg had to be ampu-
tated after he was hit by a turning bus in November 2018. Baroud 
was not in the crosswalk when he was hit and the CTA argued he 
was in the driver’s blind spot. Baroud’s attorneys argued he was 
clearly visible in the daylight and said surveillance video showed 
the driver should have seen him.

$162,000
A Virginia shipbuilding company could be 
fined up to this amount over the death of a 
supervisor who fell while working aboard 
a vessel, according to online records 
from the Occupational Safety and Health 
Administration. The federal agency has 
cited Newport News Shipbuilding, owned 
by Huntington Ingalls Industries, for three 
violations, including two listed as “seri-
ous,” during its investigation into the death 
of Tim Ewing, news outlets reported.

Commercial Auto Challenges
“While we know that Louisiana has 
represented a hard market for these 
commercial insurers for many years, the 
challenges being faced by their commercial 
policyholders are both historic and 
unprecedented.” 
— Insurance Commissioner Jim Donelon, who 
has called on insurers to consider returning 
a percentage of premium to Louisiana com-
mercial auto insurance policyholders whose 
businesses have been impacted by the stay 
at home orders put in place as a result of the 
COVID-19 health crisis. Donelon said there are 

“no substantive regu-
latory impediments to 
offering discounts or 
rebates to commer-
cial policyholders.”

Michigan Auto Rates
“Michigan drivers have been paying some 
of the highest auto insurance premiums 
in the country and this independent 
report shows the bipartisan legislation is 
beginning to work.”
— Michigan Chamber of Commerce VP of 
Business Advocacy and Member Engagement 
Wendy Block said after Gov. Gretchen Whitmer 
and the Michigan Department of Insurance and 
Financial Services released a review of auto 
insurer filings projecting a larger drop in rates 
than the 10% required under the auto insurance 
reform law passed last year. The first phase of 
the law goes into effect July 2. 
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Continuous Complaints
“OSHA continues to receive complaints 
about unsafe working conditions at Dollar 
Tree stores across the nation.”
— Loren Sweatt, principal deputy assistant 
secretary for Occupational Safety and Health, 
said in a U.S. Department of Labor (DOL) press 
release after DOL’s Occupational Safety and 
Health Administration cited Dollar Tree Stores 
Inc. for exit, storage and fire hazards at a store 
in Boston, Mass. The national discount retailer 
faces $523,745 in penalties.

Pandemic Liability Protection 
“I am supportive of Mississippi providing 
liability protection for those businesses 
that are getting back open. I think that 
would be a very good step for the state 
of Mississippi, and I will encourage our 
leaders in the Mississippi Legislature to 
pass legislation to do that.” 
— Mississippi Gov. Tate Reeves, at a press 
conference on May 1, said he doesn’t think 
liability protection could be provided through an 
executive order. The Legislature is scheduled to 
restart its session on May 18 after it was delayed 
in March because of the pandemic.

Back to Work Plans
“It’s going to be a negotiation with them. 
We’re asking them, ‘hey, what do you guys 
feel comfortable doing?”’ 
— Bob Szuter, co-owner of Wolf’s Ridge 
Brewing, a restaurant and bar in Columbus, 
Ohio, says he is soliciting employee input in 
planning for how his business will operate safely 
when the state allows restaurants to resume 
table service. During the COVID-19 shutdown, 
the restaurant/bar has been operating for 
takeout and delivery service only.

$19.35
Million
The amount Texas-based ice cream manufac-
turer Blue Bell Creameries will pay on charges 
it shipped contaminated products linked to 
a 2015 listeriosis outbreak. The company will 
also plead guilty, the U.S. Justice Department 
said. Prosecutors have also filed charges against 
former Blue Bell President Paul Kruse, who 
they said participated in a scheme to conceal 
what Blue Bell knew about the contamination.

58%
The drop in Alabama highway deaths in 
April compared with a year earlier, according 
statistics from the Alabama Law Enforcement 
Agency, which attributes the figure to more 
people staying home and driving less during 
the pandemic. State troopers also investigated 
43% fewer accidents in April than in March.

$139.2 MILLION
That’s how much of a first quarter loss Mercury General Corp. reported 
in May, after reporting a profit in the same period a year earlier. The Los 
Angeles-based company said it had a loss of $2.51 per share. Earnings, 
adjusted for investment costs, were $1.07 per share.
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Business Moves

National
Paragon, 
Trident Public Risk Solutions, Argo
 Paragon Insurance Holdings, a national 
managing general agency, said it has closed 
on the previously-announced purchase of 
Trident Public Risk Solutions from Argo 
Group.
 Trident provides insurance and risk 
management services for public sector 
entities such as counties, municipalities, 
schools, special districts and governmental 
inter-local pools. 
 It operates through a distribution 
network of national brokerages and local 
agencies. It has offices in San Antonio, 
Texas and Springfield, Massachusetts.
 Paragon is headquartered in Avon, 
Connecticut, and writes more than 20 
insurance programs including ones for 
arborists, ski facilities, pest control, timber, 
precision manufacturing and wineries.
 Paragon said the transaction positions it 
as one of the largest providers of commer-
cial insurance coverage for public entities 
in the U.S.
 Paragon will continue to write business 
on Argo paper through a managing general 
agency agreement. Bermuda-based Argo 
will retain Trident’s claims operations and 
will provide claims services to Paragon for 
the public entity business. 
 All existing Trident policies and prod-
ucts will remain valid and available.
Argo expects to report a pre-tax gain of 
approximately $37 million related to the 
transaction.
 The business will continue to report 

to Sue Coates, president of TPRS – 
Guaranteed Cost Division and John 
Atherton, president of TPRS – Retained 
Limits.

East
Alera Group, Trilogy Group Benefits
 Alera Group, a national employee 
benefits, property and casualty, retirement 
services and wealth management firm, 
has acquired Trilogy Group Benefits LLC, 
effective February 28, 2020.
 Trilogy joins Alera Group through 
local firm AIA, Alera Group. The Trilogy 
team will continue serving clients in their 
current roles. 
 Trilogy was founded in 2009 as a 
full-service corporate benefits firm. Since 
its founding, the firm has developed into 
an agency that specializes in group health-
care, dental and vision, as well as ancillary 
benefits. 
 Trilogy serves hundreds of clients 
throughout Pennsylvania, providing 
customized benefit strategies.
 Based in Deerfield, Ill., Alera Group’s 
more than 1,800 employees serve thou-
sands of clients nationally in employee 
benefits, property/casualty, retirement 
services and wealth management.

Peachtree Special Risk Brokers, 
RLA Insurance Intermediaries
 Peachtree Special Risk Brokers LLC, a 
subsidiary of Brown & Brown Inc., has 
acquired substantially all of the assets of 
RLA Insurance Intermediaries.
 RLA Insurance Intermediaries was 

founded in 2010 by Jeff Hays and Chris 
Skaletsky as a wholesale insurance broker 
serving retail insurance agents. 
 The firm specializes in offering profes-
sional lines, property and casualty, and 
healthcare coverages to meet the needs of 
businesses throughout the U.S.
 Following the acquisition, the RLA 
Insurance Intermediaries team will 
continue doing business from its existing 
headquarters in Boston, Mass., and 
other locations in West Palm Beach, Fla.; 
Brentwood, Tenn.; Potomac Falls, Va.; and 
Manassas, Va. 
 The offices will continue under the 
leadership of Hays and will form a new 
stand-alone operation within Brown & 
Brown’s Wholesale Brokerage Segment.
 Brown & Brown, Inc. is an insurance 
brokerage firm providing risk management 
to individuals and businesses.

Rios Agency, 
Satellite Agency Network Group 
 Rios Agency recently joined Satellite 
Agency Network Group Inc., an alliance 
of independent insurance agencies in the 
Northeast.
 Rios Agency provides all lines of prop-
erty, casualty, life and health insurance 
coverages to clients in Falmouth and 
Portland, Maine. 
 Owner Roberto Rios started in insurance 
in 2008 as an insurance producer and 
agency manager for Allstate Insurance, 
selling personal and commercial lines 
throughout the greater Portland area.
 SAN Group Inc. has more than 370 
members across eight states with access 
to more than 45 insurance companies. It 
is the founding master agency of SIAA, a 
national alliance of independent insurance 
agencies.

Midwest
Security Insurance Group, 
Midwest Insurance Agency Alliance
 Security Insurance Group Inc. of 
Pierre, South Dakota, has joined Midwest 
Insurance Agency Alliance, a network of 
insurance agencies across seven states.
 Founded in 2012, SIG is a full-service 
insurance agency owned by Vern 
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Armstrong. The agency offers home, farm, 
auto and classic car insurance to its clients 
in the greater Pierre area. 
 The SIG agency is located at 3341 Airport 
Road within The Ag Agency office, its sister 
company that started in 1999 exclusively 
providing crop insurance to farm business-
es.
 Founded in 2001, MIAA is comprised 
of more than 200 independent agency 
members in Nebraska, Kansas, Missouri, 
Iowa, North Dakota, South Dakota and 
Minnesota. MIAA is a wholly owned 
subsidiary of SIAA (Strategic Insurance 
Agency Alliance) and one of its 48 regional 
master agencies.

South Central
XPT Partners, LP Risk Inc.
 XPT Partners LLC has acquired Texas-
based LP Risk Inc., a full service managing 
general agency and surplus lines broker 
with a wide range of commercial property/
casualty coverages distributed to retail 
agents through in-house and brokerage 
markets.
 Led by Landon Parnell, LP Risk has offic-
es in Houston, San Antonio and Dallas. It is 
a full service managing general agency and 
surplus lines broker with a wide range of 
commercial property and casualty to retail 
agents through in-house and brokerage 
markets. 
 In-house markets can provide coverage 
for general liability, excess/umbrella, com-
mercial auto, property, cargo, equipment 
and more.
 The transaction closed on April 22. LP 
Risk will continue to operate under its 
established brand name, so client business 
will not be affected.
 XPT said its transportation expertise 
expands by partnering with LP Risk and its 
in-house commercial auto programs and 
brokerage markets. 
 The partnership with Landon Parnell 
and LP Risk is a perfect fit with XPT’s exist-
ing operations and represents a significant 
platform for XPT’s expansion into the P/C 
brokerage space, the company said.
 The acquisition is XPT’s sixth 
investment and was preceded by Western 
Security Surplus, WE Love & Associates, 

SVA Underwriting, Klein & Costa and Sierra 
Specialty.

Southeast
Patriot Growth, 
Florida Southern Insurance 
 Patriot Growth Insurance Services, LLC 
has added Florida Southern Insurance LLC 
to the its platform. 
 The partnership with FSI will enhance 
Patriot’s existing property and casualty 
insurance capabilities and further support 
the platform’s expansion into the Florida 
marketplace.
 Based in Naples, Fla., FSI is a full-service 
independent insurance agency that 
provides property and casualty insurance 
products, including auto, homeowners, 
business, flood and boat coverage, with a 
specific focus on the affluent marketplace. 
The company is led by founder and 
President Brad Panos. 
 With this partnership, FSI will operate 
within Shapiro Insurance Group, a multi-
ple-line agency that offers a range of auto, 
homeowners, life and business insurance 
products to thousands of families and 
businesses throughout the southeastern 
United States. 
 Founded in 1990 by President Joel 
Shapiro, SIG joined Patriot in 2019 and has 
continued its growth trajectory as one of 
the largest insurance agencies in Florida.  
 Together, FSI and Jacksonville-based SIG 
form the cornerstone of Patriot’s rapidly 
growing presence in the state of Florida.
 Founded in 2019, Patriot is a growth-fo-
cused national insurance services firm 
that partners with employee benefits and 
property/casualty agencies across the 
United States.

Fisher Brown Bottrell, 
Boyles Moak Insurance Services, 
Creative Benefit Solutions
 Fisher Brown Bottrell Insurance Inc., an 
independent insurance agency and sub-
sidiary of Trustmark National Bank, has 
acquired Boyles Moak Insurance Services 
and Creative Benefit Solutions.
 Founded in 1893 and headquartered 
in Ridgeland, Mississippi, Boyles Moak 
Insurance Services provides quality protec-

tion for thousands of individuals & families 
by offering auto, home, health, business, 
liability and life insurance. 
 Additional offices are located in Biloxi 
and Meadville, Miss.
 Located in Birmingham, Alabama, 
Creative Benefit Solutions’ offerings 
include employee-focused insurance and 
benefit strategies using data-driven models 
to align products and services with clients’ 
business objectives.
 The Boyles Moak Insurance Services 
acquisition was effective April 30, 2020 
and Creative Benefit Solutions acquisition 
was effective Jan. 1, 2020, and both will 
now operate under the Fisher Brown 
Bottrell Insurance brand.
 Retail and business insurance agency 
Fisher Brown Bottrell Insurance Inc. is a 
subsidiary of Trustmark National Bank, 
a wholly-owned subsidiary of Trustmark 
Corporation, a diversified financial services 
company headquartered in Jackson, Miss.

West
Heffernan, Contractors Insurance NW 
 Heffernan Insurance Brokers has 
acquired Contractors Insurance NW in 
Olympia, Wash.
 Heffernan purchased the assets of CINW 
to join HeffDirect, a division of Heffernan 
Insurance Brokers.
 CINW offers commercial insurance 
for contractors in Washington, Oregon, 
California, Idaho, and Texas,.
 Walnut Creek, Calif.-based Heffernan 
is an independent insurance brokerage 
firm that provides insurance and financial 
services products to a range of businesses 
and individuals.

Crest Insurance Group, 
John Creps Agency 
 Crest Insurance Group LLC has acquired 
John Creps Insurance Agency LLC in 
Flagstaff, Ariz.
 The Creps Agency is a full-service 
property/casualty agency also offering 
life and disability insurance in addition 
to annuities. Crest has Arizona offices 
in Tucson, Scottsdale, Flagstaff, Sierra 
Vista, as well as in San Diego, Calif., and in 
Denver and Ft. Collins, Colo.    
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Goodbye Open Plan Office? Hello 6-Feet Social Distancing Workspace?

By Jan Ross

One-way corridors, buffer zones 
around desks, and clear plastic 
screens to guard against colleagues’ 

coughs and sneezes may become office 
standards after coronavirus stay-at-home 
orders are lifted, say occupational experts.
 Government-mandated lockdown 
orders to contain the global pandemic have 
changed how and where people work, 
with millions switching from the office to 
the dining room and meetings moving to 
videoconference. 
 As curbs are eased, offices are being 
redesigned to minimize transmission risk 
and prevent a second wave of coronavirus 
cases, which the U.S. Centers for Disease 
Control and Prevention has warned could 
hit the U.S. next winter.

Six Feet Office
 International real estate company 
Cushman & Wakefield, which has overseen 
the return of almost a million people 
to offices in China, has come up with a 
workplace design concept to help usher in 
the new iteration of office life. The concept 
uses the ‘six feet rule’ of social distancing 

to keep areas around desks empty. A 
prototype in the company’s Amsterdam 
offices shows clients how their spaces can 
be configured.
 “It comes down to some basic concepts, 
things like colored carpet or, in a less 
sophisticated or expensive application, 
taping off what six-feet workstations look 
like,” said Bill Knightly, who works on 
the company’s COVID-19 task force. “So 
it’s very visual. In some cases, installing 
Plexiglas or some other form of sneeze 
or cough guards to give folks additional 
insurance.”
 For workers used to the social interac-
tions in modern open-plan offices and hot 
desks shared by multiple employees, the 
changes could be hard to adapt to, said 
organizational psychologist Brad Bell, 
who has studied the impact of working 
remotely.
 “We’ve found that the more isolation 
that employees experience or perceive, 
that has a negative impact on a number of 
important outcomes… their satisfaction 
with their work,” said Bell, a professor 
of Human Resource Studies at Cornell 
University. “I think it can certainly lead to 
stress. It can undermine wellbeing.”

Home Benefits
 Employers are seeing the benefits of 
remote work during the pandemic, Bell 
said, predicting some might move toward 
that model permanently.
 “What my conversations with 
companies are revealing is employees are 
remaining productive. They’re getting 
the work done. And in many ways, you 
know, it’s a difficult time for everybody, 
but are performing much better than many 
companies thought they would be,” he 
said.
 But there could also be greater demand 
for office space to allow for social distanc-
ing, Knightly said. “Do we think everybody 
who can work from home will continue 
to work from home? No, not at this stage. 
That’s not the general consensus,” he said.
 U.S. deaths from the coronavirus are 
nearing 70,000, according to a Reuters 
tally. Stay-at-home measures have battered 
the U.S. economy and demonstrations to 
demand an end to the orders have flared 
across the country. (Reporting by Jane 
Ross; Editing by Richard Chang and 
Rosalba O’Brien) 

Copyright 2020 Reuters.
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California Issues Cease and Desist over Illegal Extended Warranties

The California Department 
of Insurance issued a 
cease and desist order 

on Omega Vehicle Services LLC, 
doing business as Delta Auto 
Protect, and its controlling 
manager, Charles Seruya, 
in May for allegedly selling 
illegal vehicle service contracts to over 20 
California consumers.
 The order alleges both Delta Auto 
Protect and Seruya were not licensed by 
the CDI and improperly denied claims, 
illegally sold contracts they did not first 
file with the department directly to con-
sumers, and used an unapproved backup 
insurer.
 Under the order, Delta and Seruya are 
to immediately stop selling VSCs in any 
capacity and cease acting as an insurance 
agent or producer or in any other capacity 
in the state for which they do not hold 
a valid license, permit, or certificate of 

authority.
 Generally, VSCs, often called ‘extended 
warranties,’ are offered to consumers by 
car dealers when they buy a car. Most 
typically provide coverage for repairs 
due to mechanical failure. Others offer 
coverage for routine services, such as oil 
changes and tire rotation, or other services 
such as paintless dent removal, glass or 
key replacement, or tire and wheel repair.
VSCs may be sold legally to Californians 
only when specific criteria are met, which 
Delta and Seruya failed to do:

• Every VSC must be filed with CDI before 

it can be sold.
• Companies responsible for paying the 

claims on VSCs must be licensed by 
CDI, unless the company is a vehicle 
manufacturer, distributor or dealer.

• These companies must carry CDI-
preapproved backup insurance insuring 
every VSC they sell, unless they receive 
an exemption from CDI by proving their 
company has a net worth of at least 
$100 million.

• VSCs can only be sold through 
dealerships licensed by the Department 
of Motor Vehicles. Direct sales to 
consumers are illegal. 

California Lawsuit Alleges 2 Companies Inflated Gas Prices

California sued two multinational 
gasoline trading companies in early 
May, alleging they ran a scheme 

that jacked up prices at the pump from 
2015 to late 2016.
 Democratic Attorney General Xavier 
Becerra said the companies took advan-
tage of market volatility following a 
2015 explosion at a gasoline refinery 
complex in Torrance to make about 
$150 million a year in illegal profits. 
Consumers paid roughly 1 cent per 
gallon more under the scheme, Becerra 
said.
 The suit accuses gasoline trading 
firms Vitol Inc. and SK Energy 
Americas, including its parent 
South Korean company SK Trading 
International, of raising gas prices 
statewide in a highly technical scheme. 
The lawsuit alleges the companies engaged 
in market trades to artificiality inflate the 
cost of regular and premium gas following 
the disruption to the state gasoline supply 
after the 2015 explosion.
 Vitol, headquartered in Houston, did 

not immediately return an email seeking 
comment. SK Energy Americas could not 
immediately be reached.
 The allegations involve officials from 
both companies who knew each other 
and secretly worked on the arrangement, 
Becerra said.

 Gov. Gavin Newsom and state lawmak-
ers asked Becerra last fall to investigate 
high gas prices after a report from the 
California Energy Commission found 
drivers overpaid an average of 30 cents a 
gallon. Even accounting for California’s 

strict standards and taxes on gasoline, 
drivers paid an additional $11.6 billion at 
the pump over the past five years, the 
California Energy Commission said in its 
report.
 The investigation that sparked the 
lawsuit was underway before that report, 

Becerra said. But this case is “probably 
not the only reason for gas prices being 
higher than they should,” he said, add-
ing that his office is still investigating 
other reasons for the high prices.
 “People know in their gut when some-
thing isn’t right,” Becerra told reporters. 
“We’re here now to prove to court 
that in this case we nabbed a couple 
of the bad actors who have caused the 
exploitation of gas prices in the state of 
California.”
 Gas prices in California and elsewhere 

are down amid the coronavirus pandemic, 
averaging less than $3 per gallon in 
California, according to GasBuddy. Still, the 
state’s prices are among the highest in the 
country. 
 Copyright 2020 Associated Press.

News & Markets
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The Perilous Cannabis, Cyber, COVID-19 Connection
By Don Jergler 

Cannabis, cyber and COVID-19 — the 
three Cs may have more in common 
than meets the eye.

 Cannabis dispensaries, now considered 
essential businesses in many states, have 
stepped up deliveries, curbside picksups 
and online ordering to service customers 
during the pandemic.
 But in doing so, they are facing greater 
cyber risks and an insurance market in 
which it’s difficult to find coverage.
 Demand for cannabis has continued to 
increase in recent years. BDSA, a provider 
of cannabis industry market research, in 
early May issued a report showing 2019 
legal cannabis sales globally grew by 46% 
to $14.8 billion, up from 16% growth in 
2018.
 As they’ve grown these businesses have 
become increasingly sophisticated, and 
have had to become even more so during 
the crisis, where stay-at-home orders have 
asked citizens to reduce trips, according 
to Chris Boden, cannabis and life sciences 
practice group team leader with wholesaler 
Crouse & Associates.
 “A lot of the dispensaries have gone to 
online ordering, delivery, and curb-side 
pick-up models,” Boden said. “And they’re 
realizing more and more of their organiza-
tion is run online.”

‘I would definitely say there 
has been an increase in 
inquiries in the last month, 
two months, obviously 
when the COVID-19 crisis 
hit, about cyber coverage 
options.’

 Deliveries require dispensaries to obtain 
and keep names and addresses, those 
who can work remotely need computer 
access, and dispensaries may be doing 
more outreach to produce sales to make 
up for an drop offs in walk-ins, such as the 
use of customer relationship management 
software and outreach via email, or even 

text messaging.
 As a wholesale broker, Boden has heard 
from his retailer clients who have been 
asking him more often about cyber cover-
age, a product that has been particularly 
hard to place for cannabis businesses.
 “I would definitely say there has been 
an increase in inquiries in the last month, 
two months, obviously when the COVID-19 
crisis hit, about cyber coverage options,” 
Boden said.
 Cyber is hard to find, with carriers 
shying away from selling cyber products to 
plant-touching cannabis companies whose 
activities are still officially illegal in the 
eyes of the federal government.
 “There’s a large shortage,” said Michael 
Sampson, a partner in the insurance 
recovery group and co-vice chair of the 
cannabis law team for in the Pittsburgh, 
Penn., office of ReedSmith. “There’re 
only a couple carriers at most that will 
write cyber coverage for plant-touching 
businesses.”
 Even before the pandemic, cannabis 
businesses had a cyber target on their 
backs, according to Sampson.
 Most cannabis dispensaries are required 
to have a seed-to-sale tracking system, 
particularly those selling medical marijua-
na, and are also required by the licensing 

structure of numerous states to maintain 
data on their clients — making them highly 
appealing to hackers.
 “There is a lot of potential for exposure 
to a data breach, to some sort of ransom 
attack, to some sort of cyberattack, 
because they’re dealing with lots and lots 
of data,” said Sampson, who described 
his counsel of new clients as routinely 
including the recommendation that they 
obtain cyber liability coverage.
 He’s also been speaking to clients a great 
deal lately about Telephone Consumer 
Protection Act claims as more dispensaries 
take to texting out deals, and offers, to 
buyers in their databases. The TCPA, which 
restricts telemarketing calls and the use 
of automatic telephone dialing systems, is 
often excluded in cyber policies, he noted.
 “There’s a ton of these claims being 
brought currently,” Sampson said.
 He’s also telling his cannabis company 
clients that as they change to meet the 
demand in these uncertain times, their risk 
profiles also change.
 “What I’m seeing a lot of is companies 
that are trying to be quick to respond, but 
they’re taking on new business models — 
whether it’s delivery, whether it’s curbside 
— and every time the amount of data goes 
up, it just increases the exposure.” 

News & Markets
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said Walker. “We’re technology-enabled, 
people-connected and mission-driven. 
I remain extremely optimistic about our 
future.”
 The location of the buildings where 
it is exiting and shifting all employees 
to permanent remote-working status 
include: Gainesville, Fla.; Harleysville, 
Penn.; Raleigh, N.C.; Wausau, Wis. 
and Richmond, Va. Exceptions include 
Nationwide Pet’s business operations in 
Brea, Calif., Nationwide’s New York City 
office, where the company’s management 
liability and specialty business is based, as 
well as Nationwide’s annuity distribution 
facility in Louisville, Ky.
 The Fortune 100 company said it may 
also have smaller offices in locations that 
are required by state plans or business 
need to have an office location to serve 
customers.
 The company said that over the next 
several months, it will finalize details, 
including technology and equipment 
needs, support mechanisms and telework 
agreements.
 Nationwide added that it remains 
committed to its philanthropic efforts 
throughout the country.
 Nationwide moved to a work-from-
home posture in mid-March as the corona-
virus spread. The company said it has been 
able to maintain “strong operational and 
customer service levels throughout that 
time.” 

Nationwide’s Left the Building. Insurer Makes Remote Work 
Permanent in 5 States.

Nationwide said it plans to 
permanently transition to a hybrid 
operating model that comprises 

primarily working-from-office in four main 
corporate campuses and working-from-
home in most other locations.
 The company said it will exit most build-
ings outside of four main campuses by 
Nov. 1, 2020, and move associates in these 
locations to permanent remote-working 
status.
 “We’ve been investing in our 
technological capabilities for years, and 
those investments really paid off when 
we needed to transition quickly to a 98% 
work-from-home model,” said Nationwide 
CEO Kirt Walker. “Our associates and our 
technology team have proven to us that we 
can serve our members and partners with 
extraordinary care with a large portion of 
our team working from home.”
 The move is one that other employers 
may follow, according to Ellen Carney, 
a financial services technology analyst 
with Forrester Research. Carney believes 
working from home is more than a tem-
porary adjustment for some employers. 
“This shift will stick, thanks to subsequent 
waves of the virus and if the inevitable 

recession is U —not V— shaped,” she wrote 
in a recent report. Employers, big and 
small, are questioning whether being in 
the real estate business makes sense, she 
added.
 The four main Nationwide campus 
locations where buildings will be kept 
include central Ohio (including downtown 
Columbus and Grandview Yard); Des 
Moines, Iowa; Scottsdale, Ariz.; and 
San Antonio, Texas. According to the 
announcement, these locations were 
selected based on their current large 
concentration of employees; flexibility 
to serve members 
across time zones; 
and ongoing access 
to talent and subject 
matter expertise.
 “Our goal is to 
ensure that when 
a recovery comes, 
we’re prepared 
to win business 
with competitively 
priced solutions 
while enhancing our 
resiliency and oper-
ational efficiency,” 
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People
Company, has 
hired Brian 
Wood as a 
commercial 
insurance 
risk advisor 
in Kentucky. 

Wood will consult with mid-
to-large commercial insurance 
clients in the Louisville area to 
identify, assess and manage the 
overall impact and cost of risk. 
 Wood has experience 
delivering specialized services 
to clients in the private sector, 
where he worked for a national 
insurance company as a 
marketing representative. Prior 
to that, he served in the U.S. 
Navy for seven years and was 
awarded two Joint Service 
Achievement Medals for inno-
vative problem-solving abilities 
and a Navy Achievement 
Medal for meritorious service.

    Crawford 
& Company, 
a provider of 
claims man-
agement and 
outsourcing 
products to 

carriers, brokers and corpo-
rates, announced that Terry 
Hunt would retire from his 
role as U.S. President of Global 
Technical Services, effective 
May 15, 2020. At the time of the 
announcement, the company 
had yet to name a successor. 
 During his 27-year Crawford 
career, Hunt held numerous 
senior positions. He joined the 
company in 1990 as a general 
adjuster in Sacramento, Calif. 
Over the next 10 years, he was 
promoted to supervising gener-
al adjuster, West Coast property 
manager and to a global sales 
role. In 2000, he was appointed 
as vice president of the 
Western Region and managing 
director of Crawford U.S. 

or enforcement actions from 
insurance regulators, state 
attorneys general and prosecu-
tors. 
 Dinallo previously served as 
executive vice president and 
general counsel at Guardian 
Life Insurance Company of 
America, where he led the 
company’s legal, regulatory, 
compliance and government 
relations functions, as well 
as its corporate governance 
activities. Prior to that, Dinallo 
was a partner in the Financial 
Institutions Group at Debevoise 
from 2010 until 2017. Earlier, 
he served as superintendent of 
insurance for New York state, 
where he was credited for 
helping to lead New York and 
the insurance industry through 
the financial crisis. He has also 
held senior executive roles 
at Morgan Stanley and Willis 
Group Holdings.

 New York-
based law 
firm Fullerton 
Beck LLP 
has opened 
its first New 
Jersey office 
in Red Bank. 

The firm also has an office in 
White Plains, N.Y.  
 New Jersey insurance cover-
age attorney Verne Pedro, who 
started with the firm on March 
2, 2020, is managing the office. 
Pedro has more than 18 years of 
experience handling first- and 
third-party insurance coverage 
issues and helping clients make 
informed decisions about 
their insurance assets, policies 
and risk transfer strategies. 
Many of his first-party matters 
encompass losses as a result of 
natural disaster, fire, computer 
data loss, broker negligence, 
declaratory judgment actions, 
water damage, boat damage, 

Verne Pedro

National
 Scott Kreuzer has been 
appointed as senior managing 
director, Americas, at Aspen 
Re, effective May 4, 2020. 
Kreuzer joins Aspen Re from 
Axis Reinsurance, where 
he has served as senior vice 
president and head of Casualty 
North America since August 
2018. He was also senior vice 
president and head of Casualty 
London from March 2018 to the 
present. 
 In his new role at Aspen Re, 
Kreuzer will lead the America 
team and work closely with 
leadership to develop the 
North America reinsurance 
property, casualty and spe-
cialty platform. He will report 
to Christian Dunleavy, chief 
underwriting officer for Aspen 
Re and CEO of Aspen Bermuda 
Limited, and will be based in 
Aspen’s New York and Rocky 
Hill, Conn., offices.
 From October 2011 to 
March 2018, he was a senior 
vice president at Axis, with 
responsibility for the workers’ 
compensation and alternative 
risk treaty business unit. He 
has also held senior positions at 
Ace Tempest Re, Allied World 
Assurance Co. and General 
Reinsurance. 

East
 Debevoise & Plimpton 
LLP has announced that Eric 
Dinallo has returned to chair 
its Insurance Regulatory 
Practice and join its Financial 
Institutions and White Collar & 
Regulatory Defense groups.  
 In this role, Dinallo will focus 
on developing and executing 
regulatory strategies for clients 
involved in transactions in 
the insurance sector and 
counseling financial institu-
tions, including banks and 
insurers, facing investigations 

bad faith and related business 
interruption, business income 
and extra expense claims. He 
also has handled bankrupt-
cy-related insurance coverage 
issues and cyber breaches. 
 Pedro represents insurance 
carriers and captive insurers 
on insurance coverage 
matters involving property 
damage, construction defects, 
environmental, title insurance, 
personal injury, additional 
insureds, errors and omissions, 
Bermuda form policies, profes-
sional liability and others.

 United Heartland, a national 
workers’ compensation insur-
ance company, is continuing 
its focus on offering workers’ 
compensation insurance in 
Pennsylvania with the addition 
of Brett Roth as senior busi-
ness development specialist.  
 United Heartland entered 
the Pennsylvania market 
in March 2019. Roth brings 
industry experience from 
underwriting guaranteed cost 
and loss sensitive business to 
forecasting and pricing model 
development. Most recently, 
he served as founder of an 
insurtech focused on workers’ 
compensation market rates and 
analysis to help producers grow 
their business. 
 In his new role, Roth will 
be responsible for business in 
the company’s Mid-Atlantic 
Region. Under the guidance 
of Regional Director Tracy 
Bain and Regional Manager 
David Schaschwary, the United 
Heartland team will continue 
to explore opportunities 
for appointing agents and 
identifying qualified customers 
within the Commonwealth of 
Pennsylvania.

Southeast
 ONI Risk Partners, an EPIC 

Brian Wood

Terry Hunt
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 Twelve years later, he was 
named CEO of Crawford GTS 
U.S. He briefly departed the 
company before rejoining 
Crawford in 2017 as the U.S. 
president of GTS.

 Former Mississippi Attorney 
General Jim Hood has joined 
Weisbrod Matteis & Copley 

PLLC, a 
litigation firm 
with with 
a focus on 
representing 
policyholders 
affected by 
natural disas-

ters. He will serve as counsel in 
the firm’s Jackson, Miss., office. 
 Hood previously served for 
16 years as attorney general 
in Mississippi. He led states in 
successful litigation against 
credit rating agencies following 
the Great Recession, and more 
recently initiated state action 
against, among others, the 
pharmaceutical industry and 
Google. 
 In his 16 years as attorney 
general of Mississippi, Hood 
recovered more than $3 billion 
from corporate defendants, 
including insurers denying pay-
ments to victims of Hurricane 
Katrina. Hood will lead WMC’s 
State Attorneys General prac-
tice by representing states in 
their efforts to hold companies 
liable for harm to consumers 
and economic damage to 
states. He will also build on 
his work pursuing insurers 
following Hurricane Katrina by 
representing public entities, 
businesses, homeowners and 
other policyholders in their 
efforts to recover insurance 
money after hurricanes, tor-
nados, earthquakes and other 
disasters. 
 Hood will not be working at 
WMC on specific matters that 

he oversaw as attorney general.

South Central
 Alan McClain has been 
appointed as Arkansas 
Insurance Commissioner, 
having been named to lead 
the Arkansas Insurance 
Department (AID) in early 
April. He previously has served 
as Commissioner of Arkansas 

Rehabilitation 
Services 
(ARS), an 
AID sister 
agency under 
the state 
Department of 
Commerce. 

 McClain has experience 
in the field of workers’ com-
pensation insurance, having 
worked with the Workers’ 
Compensation Research 
Institute based in Cambridge, 
Mass. He also has served as 
CEO of the Arkansas Workers’ 
Compensation Commission. 
McClain has served as a claims 
manager for self-insured 
workers’ compensation policies 
at Sedgwick Insurance Group 
and on the Arkansas Workforce 
Development Board and 
the Governor’s Council on 
Developmental Disabilities. 
McClain began his career in 
state government in 1992 at the 
insurance department.

 Homeowners of America 
Insurance Co. (HOAIC), a prop-
erty and casualty insurance 
provider headquartered in 
Irving, Texas, has appointed 
Richard B. Runyan as its new 
chief financial officer (CFO), 
effective March 16, 2020.  
 Runyan joins HOAIC from 
Centauri Insurance Group, 
where he was CFO, and brings 
with him more than 30 years 
of financial management 
experience with half of that 

time spent in the insurance 
industry. 
 Prior to Centauri Insurance 
Group, Runyan was vice presi-
dent and controller at Geovera 
Holdings Inc. 

Midwest
 Venture Underwriters Inc., 
a division of Allstar Financial 
Group, has expanded its 
Chicago underwriting team to 
include commercial underwrit-
ing veteran Chris Barrow. 
 Barrow joins the Chicago 
office as vice president special-
izing in commercial general 
liability. 
 Barrow started his career as 
a claims adjustor at Crawford & 
Company before moving into 
underwriting at Western World 
Insurance Group. He also held 
various underwriting roles 
with increasing management 
responsibilities at Crum & 
Forster Specialty and most 
recently at Vela Insurance 
Services, where he served as 
vice president and Chicago 
branch manager. 
 Barrow has experience in 
underwriting construction, 
products, hospitality and 
premise-based risks. 

 Insurance broker Hylant has 
promoted Matthew M. Hylant 
to president of its Ann Arbor, 
Mich., office. As president, he 
will be responsible for the day-
to-day operations along with 
setting the vision for strategic 
growth and initiatives for the 
Ann Arbor office. 
 Prior to this role, Hylant 
served as client executive 
and team leader in Employee 
Benefits for Hylant’s Grand 
Rapids office for the past six 
years. Prior to joining Hylant 
in 2014, he worked for Epic 
Systems Corp., located in 
Madison, Wis., as a project 

manager for large hospital 
systems throughout the U.S. 
 Matt Hylant replaces Linda 
Koos, who resigned to pursue 
another opportunity within the 
industry.

West
 Woodland Hills, Calif.-based 
Farmers Insurance has named 
Krista Conte head of exclusive 
agent distribution. 
 Conte joins Farmers after 
more than 15 years at Allstate, 
where she most recently was 
field vice president in the 
California region. 
 Farmers Insurance Group 
is an insurer of automobiles, 
homes and small businesses 
that provides other insurance 
and financial services products 
as well. Farmers Insurance has 
more than 48,000 exclusive 
and independent agents.

 Philadelphia Insurance Cos. 
(PHLY) has named Yvonne 
Burgess as regional vice 
president of marketing for the 
company’s Rocky Mountain 
region. 
 Based in the company’s 
Englewood, Colo., office, she 
has been responsible for over-
seeing sales team members, 
achieving her own production 
goals and working to achieve 
annual goals for the region.  
 Burgess started her insur-
ance career in 1993. Before 
joining PHLY in 2006, she held 
roles in claims, underwriting, 
and sales. In the years since, 
she has served as an assistant 
vice president and vice 
president in marketing across 
four states in PHLY’s Rocky 
Mountain region. 
 Philadelphia Insurance Cos. 
designs, markets, and under-
writes commercial property 
and casualty and professional 
liability insurance products. 

Jim Hood
Alan McClain



22  |  INSURANCE JOURNAL  |   MAY 18, 2020 INSURANCEJOURNAL.COM

News & Markets

By Mark Hollmer

Standard & Poor’s said it does not 
expect state legislators to succeed in 
their efforts to retroactively expand 

business interruption insurance coverage 
for COVID-19-related losses.
 The reason: An expectations of fierce 
insurance industry-fueled legal challenges.
 “We are taking the initial standpoint 
that these political efforts to retroactively 
change policy language will not materi-
alize,” S&P Global Ratings credit analyst 
Tracy Dolin said in prepared remarks.
S&P outlines its perspectives on the 
issue in a new report: “How COVID-19 
Risks Factor Into U.S. Property/Casualty 
Ratings.”
 Efforts by multiple states and other 
civil suits to force retroactive COVID-19 

States Will Not Win in Mandating Coronavirus Business Interruption 
Coverage: S&P

retroactive 
business will be 
stymied by both 
constitutional and 
legal challenges, S&P 
said. 
 S&P Global Ratings credit analyst 
Lawrence Wilkinson added in prepared 
remarks that government intervention 
to help insurers meet any retroactive 
obligations would be the only way this 
could happen successfully.
 Chubb Chairman and CEO Evan 
Greenberg is among property/casualty 
insurance industry leaders who has 
promised to fight efforts in the courts and 
elsewhere to force retroactive business 
interruption cover for COVID-19, pledging 
the industry will fight this “tooth and 
nail.”

 Should such efforts succeed, S&P said 
that P/C insurers could see their creditwor-
thiness drastically affected for the worse.
 “Absent a government backstop, enact-
ment of such policies would likely present 
a solvency issue for the sector,” S&P said.
 The insurance industry, along with 
retail, hotel and other segments, is 
promoting an insurance plan backed by 
the federal government that would help 
businesses that in the future suffer losses 
from a pandemic. The plan would be simi-
lar the government-supported commercial 
terrorism products after the attacks of 
Sept. 11, 2001. 

disastrous impact on their businesses.
 The Hanover’s Cyber Risk Report, 
conducted in conjunction with Zogby 
Analytics, surveyed 503 business decision 
makers about cyber vulnerabilities and 
risk mitigation efforts.

 Other key findings include:
• The top cyber security fear for busi-

nesses was breach of personally 
identifiable information, how-

ever, malware-related attacks 
were the most commonly 
experienced attack. One in 

two businesses experienced a 
malware-related attack in the 

last year while fewer than one 
in five businesses experienced a breach of 
personal information.
• 60% of businesses reported they would 
be unprofitable in less than two days if 
they lost access to critical systems or data. 
And, 92% reported they would experience 
a negative financial impact.

Gaps in Coverage Remain Despite Most Firms Having Some Cyber 
Liability Insurance: Survey

The majority of businesses are 
insured against traditional cyber 
risks, such as breaches of personal 

information, but most remain vulnerable 
to emerging risks, such as malware and 
ransomware, revealing a potential gap in 
their insurance coverage.
 A study commissioned by The 
Hanover Insurance Group 
found most of the busi-
nesses surveyed indicat-
ed they had purchased 
cyber insurance, and 
more than 70% reported 
purchasing a policy on the 
recommendation of an 
independent insurance agent.
 Purchasing decisions also were heavily 
influenced by media coverage and prior 
attack experience. Nearly 90% of study 
respondents reported experiencing a 
cyberattack during the past year, and 
recognized a cyberattack could have a 

• Over 40% of businesses had no cyber 
insurance or limits of $1 million or less, 
which may not adequately cover the cost 
of the average cyberattack.
• Only 11% of businesses were concerned 
about cyberattacks threatening their 
supply chains, yet, 88% reported being 
dependent on third parties.
 Hanover said the study also affirmed the 
important role of independent insurance 
agents in cyber risk management.
 “Having the appropriate cyber protec-
tion will only become more important 
as new technologies emerge, businesses 
become more connected and cyber crimi-
nals develop more sophisticated methods,” 
said Bryan J. Salvatore, president of 
specialty insurance at The Hanover. “As 
businesses grow in complexity, the advice 
of an independent agent becomes increas-
ingly important in helping business owners 
understand the many risks they may face 
and mitigate those evolving threats.” 
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COVID-19 
Clouding 
Cannabis Industry 

Pitfalls Amid 
Upbeat Outlook 
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By Don Jergler

The cannabis industry 
is being affected by 
COVID-19 much like 

other business sectors, but the 
complexities of this budding 
industry make its eventual 
recovery from the pandemic 
and ensuing economic fallout 
even harder to predict. 
 Yet that didn’t stop us from 
asking a group of experts to do 
their best to cast some light on 
what insurance professionals 
can expect from the cannabis 
industry.  
 Business interruption was 
an oft-uttered term during 
Insurance Journal’s April 15 
webinar, “Insuring Cannabis: 
From the Mechanics to Seeing 
Through the Weeds.”
 The hour-long session 
featured three experts taking 
on a variety of topics in the 
growing world of cannabis 
and insurance: Jodi Green, 
a partner in Nicolaides Fink 
Thorpe Michaelides Sullivan 
LLP; Norman Ives, broker and 
cannabis practice leader for 
Worldwide Facilities LLC; and 
Phil Skaggs, assistant counsel 
for the American Association of 
Insurance Services.
 Despite the economic 
uncertainty on the horizon, the 
take-away is that things will 
eventually pick back up and 
growth in the cannabis indus-
try is expected to be strong in 
the long term. 
 BDSA, a provider of data 
and analytics for the cannabis 
industry, recently announced 
an initial forecast for 2025 glob-
al cannabis sales of $47 billion. 
That represents a compound 
annual growth rate of 21% from 
2019.
 New Dawn Risk Group Ltd. 
in early May issued a white 
paper analyzing insurance 

coverage for the U.S. legal can-
nabis, CBD and hemp markets. 
 The report: “Understanding 
and opening up the US canna-
bis insurance market,” shows 
a $1 billion insurance gap in 
the industry. The pandemic 
will make it even tougher for 
cannabis producers to obtain 
insurance as providers further 
tighten terms and conditions 
and introduce exclusions, 
while insurers who may have 
been looking to enter the 
market will put their plans on 
hold, according to the report.   
 The panelists on the IJ webi-
nar agreed the biggest fallout 
of the COVID-19 crisis will be 
unanticipated and uncovered 
business interruption losses.
 “With regard to COVID-19 
and business interruption 
insurance, one thing to be 
aware of is right now a number 
of the property carriers, the 
carriers that are offering busi-
ness interruption insurance 
in the cannabis space, have 
ceased making those place-
ments for the time being,” Ives 
said. “They’ve just frozen those 
markets waiting for things to 
settle out before they move 
forward trying to see if there 
was going to be some legisla-
tion come in trying to force the 
insurers hand in having to pay 
on some business interruption 
as there’s been some talk in 
some of the states.” 
 While some companies may 
have had business interruption 
options in the past, many 
carriers are now declining to 
offer that coverage and are 
waiting for the impacts of the 
pandemic to play out, Ives 
added.
 When it comes to coronavi-
rus impacts, Green is paying 
close attention to coverage 
lawsuits that don’t necessarily 
involve the cannabis industry 

but that include 
policy terms 
that might 
be applicable 
to COVID-19 
losses. 
 “And so until 
those things 
shake out and 
we really [don’t] understand 
how the courts are going to 
construe the provisions that 
might be applicable to this 
virus, I’m sure carriers are 
going to be hesitant to issue 
any new policies that might 
involve virus, pandemic type 
losses,” Green said.

Green Thumbs Up 
 Business interruption was 
the consensus concern, but 
panelists agreed on another 
matter. They all gave largely 
“thumbs up” responses to a 
question of whether insurance 
professionals looking to 
specialize in the cannabis 
business should still do so with 
this crisis and the uncertainty it 
brings.

 “Yeah, I’d give it a thumbs 
up definitely,” Skaggs said. “I 
think there’s still a huge oppor-
tunity here to do it and to do it 
smartly – to step into markets 
that are more stable and to 
evaluate companies that are 
able to weather this COVID-19 
crisis and really provide quality 
insurance, and insurance that 
is in high demand right now.” 
 Inevitable growth was 
reason No. 1 for his confidence. 
New markets continue to open 
as more states legalize adult 
use or medical cannabis. 
 “We have new markets in 
Illinois and Michigan that are 
pulling in record revenues and 
hopeful outlooks for several 
states,” Skaggs said. “We had 

Results: Cannabis Webinar Live Polls
Which will have the biggest impact on cannabis and 
insurance the rest of this year and into next? 
COVID-19 33.22% 
Vaporizer bans and related illnesses 13.36% 
Legalization 19.52% 
Legislation (SAFE Banking, CLAIM Act) 24.66% 
CBD products and the FDA 9.25% 

What’s the biggest fallout of the COVID-19 Crisis? 
Uncovered business interruption losses 82.88% 
New and stricter policy exclusions 13.21% 
Influx of claims 3.9% 

What area of the cannabis industry do you specialize in?
Dispensaries 21.01% 
Labs and testing facilities 5.04% 
Cultivation 17.23% 
Distribution 10.08% 
Ancillary businesses or services 46.64%

continued on page 26
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What Insurance Pros in the Cannabis Business Are Doing Wrong

Jumping right into a new 
business may sound like 
a great first step, but 

long-time wholesaler broker 
Norman Ives advises a look-
before-you-leap approach to 
the cannabis business. 
 Ives is a broker and 
cannabis practice leader 
for Worldwide Facilities 
LLC, and he’s been in the 
cannabis space for quite 
some time. He’s a member 
of the board of directors 
for the Cannabis Alliance 
and founding member of 
the Marijuana Business 
Association.
 Ives took part in Insurance 
Journal’s April 15 webinar, 
“Insuring Cannabis: From 
the Mechanics to Seeing 
Through the Weeds.”
 The hour-long session 

featured Ives 
discussing 
a variety 
of topics in 
the growing 
world of 
cannabis 

and insurance. 
Fellow panelists were Jodi 
Green, a partner in Nicolaides 
Fink Thorpe Michaelides 
Sullivan LLP, and Phil Skaggs, 
assistant counsel for the 
American Association of 
Insurance Services.
 Ives wasn’t hard-pressed for 
examples when he was asked 
during the webinar to offer 
a few tips on what brokers 
getting into the business may 
be doing wrong. 
 He noted that brokers may 
sometimes “get in over their 
heads before they realize that 

this is not 
the standard 
policy form 
that’s being 
employed 
here.”
 “Most of 

these forms 
are heavily scripted,” Ives said. 
“They’re not ISO forms. Most 
of these operations don’t follow 
a typical playbook of traditional 
businesses. A lot of them may 
have evolved from an illicit 
market or a highly unregulated 
market and so their business 
practices are not as practical or 
as streamlined as others.”
 Another common error he 
sees made is failure to under-
stand who the named insured 
is.
 Cannabis businesses typi-
cally have a complex business 

16-plus states that were consid-
ering some sort of recreational, 
whether it be a ballot initiative 
or pending or anticipated 
legislation. And then on the 
medical side, we had another 
five states including two ballot 
initiatives that were either 
going to expand their medical 
programs or introduce new 
ones. And some of that still 
holds true.”
 Skaggs said the “special 
attention” now being paid to 
business interruption coverage, 
in addition to increased atten-
tion on insurance offerings 
like product liability on the 
heels of the vaping crisis, have 
made cannabis businesses 
more aware of the value that 
insurance policies bring – and 

more interested in engaging 
with brokers on what insurance 
products can do for them going 
forward. 
 “And so, I think there’s many 
opportunities here still,” he 
added.

Vaping
 Green discussed the havoc 
the vaping crisis has caused.
 “Again, even before the 
vaping crisis, product liability 
laws can hold any party in 
the supply chain responsible 
for liabilities caused by the 
product,” Green said. “For 
example, if you have a manu-
facturer of the battery that was 
manufactured in China and it 
explodes on a vape pen with 
a cartridge that was sold by a 
retailer in the United States, 

every single party involved 
in that transaction can be 
sued and subject to liability. 
And the company that sold 
the cartridge might have no 
recourse against the Chinese 
manufacturer because that 
company is not amenable to 
suits. So that results in a lot of 
problems when you’re looking 
at coverage for products.” 
 The vaping epidemic has 
yielded an influx of 
exclusions and addi-
tional endorsements that 
preclude coverage for anything 
associated with vaping, such as 
cartridges and batteries. 
 “We’ve seen things called 
health hazard exclusions, 
which are almost all encom-
passing, limiting coverage for 
any medical condition arising 

continued from page 25

structure 
– cannabis 
is still 
considered 
a controlled 
substance in 
the eyes of 

the federal gov-
ernment – and plant-touching 
businesses don’t get traditional 
tax write offs.
 He was referring in part to 
Section 280E of the Internal 
Revenue Code, which 
precludes businesses from 
deducting expenses from gross 
income associated with the 
“trafficking” of Schedule I or II 
substances.
 “Tax code 280E says I don’t 
get to write off anything but 
my cost of goods sold,” Ives 
said. “So, all my traditional 
overhead, all my capital 

Jodi GreenPhillip SkaggsNorman Ives
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‘We have new mar-
kets in Illinois and 
Michigan that are 
pulling in record rev-
enues and hopeful 
outlooks for several 
states.’

investments that I would 
make into a business, those 
typically are not done by a 
cannabis-touching business. 
It’ll usually be done by a close-
ly related entity. And so not 
understanding who our named 
insured is can obviously have a 
major impact on how a claim’s 
going to be settled when we’re 
dealing with issues of insurable 
interest.”
 Another area where not 
knowing the named insured 
can be a problem is risk 
transfer agreements in place 
between closely related 
companies. 
 “There’s a degree of com-
plexity here that is often time 
underappreciated – both from 
the policy form standpoint 
as well as understanding the 
specific business' operations,” 
Ives said.
 Skaggs said he’s heard 
complaints that some brokers 

are taking the time to explain 
things to their clients.
 “I think that’s a big part of 
it is you hear horror stories of 
cannabis companies saying, 
‘I thought I was covered for 
this, but I’m clearly not,’” he 
said. “And I think that’s partly 
a failure on the part of the 
broker to explain and to place 
appropriately.” 
 Green said she is seeing a lot 
of smaller MGAs and carriers 
jump into the space. 
 “They see it as a huge 
opportunity,” she said. 
 However, going into 
the highly regulated, and 
continually emerging, cannabis 
business with lack of foresight 
and understanding results in 
“huge problems,” such as inad-
vertently covering something 
those companies didn’t intend 
to cover in the first place. 
 “There’s definitely education 
that needs to go on from both 

sides in order to make sure that 
the insurance is specifically 
tailored to the industry that is 
providing the coverage that’s 
intended,” Green said.
 Ives encourages brokers to 
ask potential policyholders lots 
of questions, and to consider 
taking some time to think 
about the questions they are 
already asking.
 Another common mistake he 
sees, one made all-too-often in 
the extraction businesses, is an 
insurance broker or an agent is 
dealing with an insured doing 
extraction, and they ask some 
basic questions, such as “What 
kind of extraction are you 
doing?” 
 The answer from the insured 
is, for example, is “I’m doing 
closed-loop CO-extraction.”
 “They check the box on the 
application, they move on,” 
Ives said. “And never did we 
ask, ‘What solvents are used in 

your extraction process?’” 
 What’s the problem with 
that?
 Say an insurance inspection 
30 days after the policy has 
been in place reveals there’s 
ethanol on site, Ives followed 
up. 
 “We’ve now got an ethanol 
alcohol extraction going on,” 
he said. “It may not be being 
done in a ventilated room 
that’s up to proper code. 
And that’s something that 
was never disclosed to the 
insurance carrier who now 
all of a sudden wants to get 
off the policy that was placed 
because there’s ethanol 
extraction, which falls outside 
their underwriting guidelines 
simply because we didn’t 
know to ask the question, 
‘What solvents are being used 
in your extraction process?’ 
Versus asking ‘What kind of 
extraction are you doing?’”  

out of the use of a vaping prod-
uct,” Green added. “They’re 

very prohibitive 
exclusions because 

for fairly obvious 
reasons, carriers are really 

concerned about the potential 
exposure and risks associated 
with those products.”
 Ives has seen carriers 
respond to vape issues with 
health hazard forms, “which 
at best provide muddy 
generalized descriptions of 

health ailments” that may or 
may not apply to any number 
of illnesses. 
 “I’m aware of one national 
carrier issuing a policy without 
a vape or health hazard 
exclusion in it right now,” he 
said. “Another major carrier has 
instituted a $1 million sub-limit 
and tried to specify that to 
exclude devices from coverage 
so that it mostly applies to the 
oil, which again gets a little 
muddy in trying to parse some-
body’s intention through legal 
wordings in an endorsement. 
But vape is very hard to cover 
right now.” 
 The one thing even harder 
than covering vape? Trying to 
cover vape in CBD products, 
according to Ives. 
 “Trying to cover vape in CBD 

right now is basically not avail-
able to my knowledge on the 
product liability side,” Ives said. 
“The carriers in the health, 
wellness and nutraceutical 
space that were writing CBD 
products that included vape 
products have now completely 
pulled out of there. The two 
largest insurers of e-cig and 
vape devices for both tobacco 
and CBD risk have stopped 
issuing policies to those 
classes of business altogether, 
including Lloyd’s of London 
pulling out. So, there is limited 
options currently in vape and 
that is definitely an area of 
concern for brokers to be aware 
of and to counsel their insureds 
on where coverage may or may 
not be available given what 
their product mix is.”  
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Lawsuits and legal 
concerns in the 
cannabis busi-

ness are too numerous 
to count – just like with 
many other industries 
– but there are few that 
insurance professionals 
in the business should 
keep an eye on, accord-
ing to cannabis legal expert Ian Stewart.
 Stewart, a partner in Wilson Elser 
Moskowitz Edelman & Dicker LLP, offered 
his take on three ongoing legal matters 
of importance and what the insurance 
industry should takeaway from them.

1. Federal Grand Jury Targets Weedmaps 
and Others
 A federal grand jury subpoena that was 
made public in March 2020 has raised the 
question of whether the U.S. Department 
of Justice will be taking a more aggressive 
enforcement posture against the cannabis 
industry. 
 The subpoena was issued in September 
2019 to the parent company of California-
based Weedmaps, the online directory of 
cannabis retailers and delivery services. 
Weedmaps made news in 2018 when 
it was accused by California 
state regulators of “aiding and 
abetting in violations of state 
law” by advertising unli-
censed and illicit operators. 
Weedmaps changed its 
practice in January 2020 and 
now requires all companies 
that advertise on its site to list a 
license number. 
 The grand jury subpoena appears 
to be an attempt to determine whether 
Weedmaps, other companies and state 
officials have complied with state cannabis 

Special Report: The Cannabis Issue

regulations and other laws. The subpoena 
orders production of records pertaining to 
dozens of licensed and unlicensed compa-
nies and individuals, including numerous 
well-known cannabis retailers, distributors 
and brands. It also includes a demand for 
records related to communications and 
payments to state and federal employees 
and elected officials. 

The Takeaway for the Insurance Industry
 The case is a reminder that for 
anyone operating in the commercial 
cannabis sector, compliance remains the 
cornerstone of risk management. It has 
been more than two years since the DOJ’s 
Cole Memo (essentially stating that DOJ 
would not prosecute state-compliant 
marijuana-related activity) was rescinded, 
yet no federal enforcement actions have 
been reported where the sole basis for the 
action is commercial cannabis activity 
within a state-regulated market. This lack 
of enforcement activity may have resulted 
in some elements within the cannabis 
industry lowering their guard on com-
pliance. In light of the Weedmaps grand 
jury subpoena, the time may be coming 
where the DOJ throws down a cautionary 
gauntlet by making an example of canna-
bis industry players who have pushed the 

boundary too far in the eyes 
of the federal government. 
Carriers would be wise to take 

note and watch closely how 
this matter develops.

2. Nevada Federal Court 
Throws Enforceability of 
Cannabis-Related Contracts 

into Doubt 
 Federal courts have increasingly 

ruled on disputes arising out of the 
cannabis industry or applied federal 

statutes to cannabis-related matters. There 
is a strong trend toward the enforcement 
of contracts and other rights of cannabis 
industry litigants in federal court. An 
order entered in April 2020 by the Nevada 
District Court, however, raises concerns 
because the court refused to enforce a loan 
agreement that was legal under Nevada 
state law on the basis that it violates the 
Controlled Substances Act (CSA).
 Bart Street III v. ACC Enterprises LLC et al. 
arises from the defendant’s alleged breach 
of a multimillion-dollar loan contract to 
finance the expansion of the defendant’s 
marijuana cultivation business in Nevada. 
A portion of the loaned amount was ear-
marked toward operating capital, and the 
plaintiff was granted a first right of refusal 
to obtain shares in the defendant’s entities. 
When the defendants failed to repay the 
loans, the plaintiff sued in the Nevada 
District Court for breach of contract and 
unjust enrichment. The defendants argued 
that they could not be held liable for 
breach of a contract that is illegal under 
the CSA.
 In an order dated April 1, the federal 
court refused to enforce the contract 
by finding that the right of first refusal 
and operating capital terms violated the 
CSA because the right of first refusal 
term would have allowed the plaintiff 
to profit from the sale of marijuana, and 
the operating capital provision provided 
direct assistance to the defendants’ 
cultivation of marijuana. The court further 
noted that it is irrelevant that marijuana 
is legal under Nevada state law because 
the CSA preempts Nevada law under the 
Constitution’s Supremacy Clause. 
 The court also rejected the plaintiff’s 
claim for unjust enrichment, noting that 
allowing recovery for unjust enrichment 
“would undermine enforcement of 
federal law by giving prospective investors 
increased confidence in funding marijuana 
businesses.” The court further rejected the 
unjust enrichment claim on the basis that 
the parties’ contract involves “moral 
turpitude.” Apparently anticipating a 
negative public reaction to this conclu-
sion, the court took the precaution of 
explaining that “it is not the job of the 
court to weigh the policy considerations 

Legal Actions That Insurance 
Pros in the Cannabis Biz Should 
Pay Attention to3

Ian Stewart
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behind federal marijuana prohibition 
against Nevada law and the growing trend 
of state ‘legalization.’”

The Takeaway for the Insurance Industry
 Insurers should understand the differ-
ence between how federal agencies and 
the federal courts are responding to the 
growth of state commercial cannabis mar-
kets. Federal policy regarding enforcement 
of the CSA has shown ambivalence where 
the possession and distribution of marijua-
na is consistent with well-regulated state 
law. Some federal courts, however, take a 
nuanced but strict position with respect to 
enforcement of cannabis-related contracts 
and other rights by evaluating whether 
enforcement would require the litigant to 
actively violate the CSA. 
 For example, various federal courts 
have enforced cannabis-related contracts 
pertaining to insurance, federal labor and 
employment statutes, federal intellec-
tual property protections, and contracts 
around ancillary products and services. 
In those cases, the courts determined 
that enforcement of the contract or right 
would not result in the litigant directly 
profiting off of the possession, cultivation 
or distribution of marijuana. Consistent 
with several prior federal court decisions, 
however, the Nevada District Court in 
the Bart Street decision has drawn a line 
where enforcing the contract would man-
date violation of federal law. This decision 
raises questions on where the 
line is drawn for 
enforc-

ing a contract in federal court. This has 
deep implications for every cannabis 
stakeholder, including their insurers.

‘The case is a reminder that 
for anyone operating in the 
commercial cannabis sec-
tor, compliance remains the 
cornerstone of risk manage-
ment.’

3. A Unifying Strategy for Defending CBD 
Class Actions
 The number and frequency of CBD class 
actions are increasing. It is predictable that 
each new round of FDA warning letters 
will be followed closely by class action 
complaints. Many cases have been filed by 
the same small handful of plaintiffs’ law 
firms and most of the complaints make 
similar legal claims, including (1) that the 
CBD products are illegal drugs, foods or 
supplements under FDA guidelines; (2) 
that the products make impermissible 
health or disease claims; or (3) that the 
products are mislabeled in terms of their 
CBD content. These lawsuits seek to shut 
down the entire industry one company at 
a time. 
 The law firms that defend these 
lawsuits, including the author’s, raise 
similar legal defenses. This means that 
courts across the country now are being 
asked to rule on very similar legal issues 

that are critical to the future of the 
CBD industry. The stage is set for 

potentially inconsistent legal rulings 
and additional confusion as to the 

legality of CBD products, which the 
industry and the public 

can ill afford. 
 Currently, most CBD 

class actions are being defended 
by arguing that the FDA has 

primary jurisdiction over the 
regulation of CBD, and 

that the courts should 
therefore refrain 

from making incon-
sistent piecemeal rulings. 

The primary jurisdiction 
doctrine permits courts to stay or 

dismiss litigation pending resolution of an 
issue within the special competence of an 
administrative agency. 
 On Jan. 3, a Florida district court stayed 
a case involving CBD products based on 
the primary jurisdiction doctrine pending 
guidance by the FDA. In Snyder v. Green 
Roads of Florida LLC, the court concluded 
that the current regulatory framework is 
inadequate to resolve the issues posed 
by the case. The court concluded that 
“FDA regulations currently provide little 
guidance with respect to whether CBD 
ingestibles, in all their variations are food, 
supplements, nutrients or additives and 
what labeling standards are applicable 
to each iteration.” Several other courts 
around the country are currently consider-
ing similar arguments in pending motions.
 Adding to the urgency is the recent 
acknowledgment by current FDA 
Commissioner Stephen Hanh that CBD 
products are here to stay. On Feb. 26, Hahn 
stated: “People are using these products. 
We’re not going to be able to say you can’t 
use these products. It’s a fool’s game to try 
to even approach that.” The FDA issued an 
updated report to Congress in March 2020, 
and is due to report the results of a CBD 
labeling study in June, though there may 
be a delay due to the ongoing disruptions 
from coronavirus. 

The Takeaway for the Insurance Industry
 Insurers should continue to proceed 
with caution when it comes to CBD prod-
ucts, which are the subject of many more 
lawsuits and more regulatory uncertainty 
than their THC-containing cousins in the 
marijuana industry. There is nevertheless 
reason for optimism. The basis of many 
CBD class action complaints – that the CBD 
products are broadly “illegal” throughout 
the United States – is overstated. FDA 
simply has not engaged in the final, formal 
rulemaking process that establishes a 
regulatory structure that carries the force 
of law. Rather, the FDA is at a much earlier 
stage in the process. It is working with 
industry and other stakeholders to gather 
data and determine how it should regulate 
the industry. In the meantime, uncertainty 
creates risk and opportunity for the CBD 
insurance industry.  
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Closer Look: Business Interruption

Transparency 
Is Key 

for Insurance Agents 
Handling Coronavirus 
Claims

By Elizabeth Blosfield

Business interruption 
insurance has been a 
much-debated topic 

during the coronavirus crisis, 
with some businesses already 
pushing back against virus-re-
lated claim denials.
 In several cities, groups of 
businesses have filed lawsuits 
challenging virus exclusions in 
their business interruption pol-
icies, such as recent claimants 
in Philadelphia and Chicago. 
Additionally, legislators in var-

ious states have proposed bills 
that, if passed, would mandate 
business interruption insurers 
cover COVID-19-related claims.
 However, the insurance 
industry has held firm 
that business interruption 
insurance was not designed or 
priced to cover virus-related 
losses as they typically do 
not meet the requirement for 
physical damage in a business 
interruption policy, with 
most policies containing clear 
exclusions.
 For agents aiming to address 

clients’ concerns, transparency 
is key, according to panelists 
during Insurance Journal’s 
April 8 webinar on business 
interruption and the coronavi-
rus.

Setting Expectations
 “It’s all about setting expec-
tations,” Doug Jones, managing 
director at JAG Insurance 
Group, said. “If you lead 
somebody to believe that this is 
going to be a positive outcome, 
then that’s what they’re going 
to expect. And that may lead to 

retention issues on your part.”
 It’s important to be honest 
with clients about the scope of 
their business interruption pol-
icy and the likelihood of their 
claim being denied, according 
to Chris Boggs, executive 

Doug Jones
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director of Risk Management 
and Education at Big I Virtual 
University. However, agents 
should still be willing to file a 
claim on the client’s behalf if 
asked, he added.
 “You need to explain the 

policy as you understand it,” he 
said. “But if your insured says, 
‘I want to submit a claim…’ 
submit the claim. Do not talk 
them out of submitting a 
claim.”
 Jones said his agency has 

received “hundreds of calls" 
regarding filing claims. Still, the 
agency aims to do business as 
transparently as possible.
 “If a client calls us and says, 
‘I heard this is going on in 
Louisiana,’ or, ‘This is going on 
in California,’ we give our side 
of the story, and ultimately, if 
the client wants to file a claim, 
they can file a claim,” he said.
 Don Hayden, co-founder 
and partner at Mark Migdal 
& Hayden, added that it’s 
important for agents to do this 
to avoid any potential errors 
and omissions (E&O) claims as 
a result of the pandemic.
 “There’s no basis for an E&O 
claim against you if you filed 
a claim when you were asked 
to file the claim,” he said. “You 
have to remember you’re the 
broker. You’re not the insurer. 
It’s for the insurer to accept or 
deny the claim.”

Claim Denial Litigation
 While agents try to be trans-
parent and work with clients, 
litigation has already occurred 
regarding business interruption 
claim denials. A Minnesota 
dentist, an Ohio bridal shop 
and a New York pizzeria 
are among six small businesses 
that are the latest to sue insur-
ers seeking compensation for 
business interruption claims 
due to the coronavirus crisis, 
Insurance Journal previously 
reported. The lawsuits, which 
are class actions, have been 
filed against Aspen American 
Insurance, Auto-Owners 
Insurance, Lloyd’s of London, 
Society Insurance, Oregon 
Mutual Insurance, and Topa 
Insurance Co.
 And Hayden says there are 
likely more where those came 
from.
 “Just because we’re taking 
the position that this is not 

a covered claim does not 
mean that there will not be 
litigation,” he said, adding that 
he believes there will be more 
attempts by lawyers to file bad 
faith claim or claims on the 
denial of coverage. “I could 
imagine someone saying that 
somehow the virus infiltrated 
[the] ventilation system in 
[their] building and that it 
caused physical damage to 
the property or something like 
that. But they have to prove 
that. And with this virus, 
there’s no physical damage to 
the property.”

‘There’s no basis for 
an E&O claim against 
you if you filed a 
claim when you were 
asked to file the 
claim.’
Other Areas of Concern
 However, business interrup-
tion isn’t the only concern for 
businesses during this crisis, 
panelists added.
 “I think we’re going to see 
a ton of workers’ comp claims 
from people being sick on the 
job,” Jones said. “I’ve already 
heard multiple reports about 
many, many, many people 
getting sick on the job.”
 He added that employment 
practices liability is another 
area of insurance to watch for 
claims cropping up as workers 
continue to experience layoffs.
 “There have been six and 
a half million people let go 
from their jobs,” he said. 
“We are going to have a lot of 
people that got maybe half the 
workforce laid off. Those other 
half can’t find a job, and they’re 
going to look back at their 
employer and say, ‘Why them 
and not me?’ Or, ‘Why me and 

continued on page 32
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Closer Look: Business Interruption

not them?’ I think we’re going 
to see a rash of employment 
practice liability claims for 
wrongful termination.”
 Hayden agreed, adding that 
as more employers are set to 
make difficult decisions about 
their workforce, there will 
likely be questions of whether 
workforce reductions or layoffs 
were appropriate or if there 
was sexual or age discrimina-
tion. All of this could lead to 
additional monetary concerns 
for an already financially chal-
lenged small business sector.

Client Retention Concerns
 In fact, for agents worried 
about client retention during 
such a tumultuous time, the 
biggest cause for concern isn’t 
clients who are unhappy with 
claim denials, panelists said.
 “I think your biggest concern 
is going to be really the small 
businesses that you have as 
clients not making money,” 
Jones said.
 Boggs agreed. “I was talking 
to an agent in California as a 
matter of fact, and the majority 
of his book – I think it was 80% 
of his book – was hospitality 
and restaurants,” he said. “He 
was talking about how he’s 

looking at a loss of 40% of 
his insureds just going out of 
business.”
 Although business inter-
ruption insurance does not 
typically cover virus-related 
losses, Jones said he is still 
encouraging clients to keep 
track of losses in case there’s 
an opportunity to recover any 
money down the road.
 “We as a firm are encour-
aging all of our clients to keep 
track of their losses, keep track 
of the payroll that they’re still 
paying, the lost revenue, the 
bills,” he said. “That way, in 
the event that one day, near 
or far, there’s an opportunity 
to recover money, they’re still 
set up. So we’re not closing the 
door absolutely.”
 Boggs emphasized that 
documentation is key.
 “Document everything. 
Document the conversations. 
Document their decisions. 
Make sure it’s in writing. Have 
them sign off on it, promise 
their firstborn, whatever,” he 
said. “You can never have too 
much documentation, but you 
can have too little.”
 In the future, this data can 
be used to support a business 
interruption claim if there is 
any chance of finding coverage 

later, Hayden said.
 “Who knows. Down the 
road, we may be all wrong, 
and there may be a kink in 
the armor of the insuring 
agreement and the exclusion, 
and there is found to be some 
way of getting coverage,” he 
said.

‘I think your biggest 
concern is going to 
be really the small 
businesses that you 
have as clients not 
making money.’
New Pandemic Coverage
 That said, Hayden stated it’s 
unlikely any new coverage will 
be developed in the future to 
cover some of the virus-related 
losses brought to light due to 
this pandemic, and if it is, the 
coverage will probably be too 
costly for most policyholders.
 “Even if there are policies 
available, they’re going to 
be cost prohibitive,” he said. 
"Doing a cost benefit analysis, 
you’re going to decide, ‘I’d 
rather take the riff than pay 
this ridiculous premium for a 
narrow coverage that’s going to 
be very narrowly defined.’”
 Boggs explained that flood 
coverage can illustrate this.
 “A lot of people buy flood 
coverage only because they’re 
required to by the federal 
government when they buy a 
federally backed loan,” he said.
 He pointed to one example 
of an agent he knows whose 
client paid off his house and 
was no longer required to 
purchase flood insurance.
 “This guy so much hated 
paying for flood coverage that 
the day he paid off his house, 
he walked to the agent’s office, 
stood outside the agent’s 
office, took the flood policy, 

took a lighter, lit it on fire and 
canceled his policy,” he said.
 The client canceled his 
policy because he believed it 
was cost-prohibitive since it 
only covered one thing, Boggs 
added.
 “People would say after 
the loss, ‘Yeah, I definitely 
would’ve paid for it,’” he said. 
“No they wouldn’t.”
 Jones used terrorism insur-
ance as another example.
 “In 15 years, I haven’t sold 
a terrorism policy that wasn’t 
required by a lender,” he said. 
“Not one. Not a single time. 
And I think the same will ring 
true with any future pandemic 
policies that come out.”

Pay Attention to Exclusions
 With this in mind, panelists 
added it is good practice for 
policyholders to pay attention 
to exclusions, as they can be 
an important indicator of what 
additional coverage may be 
worth the cost.
 “If you see something 
excluded from your policy, 
that’s because the insurance 
company and its actuaries and 
its team members are prepared 
and know that this is not in 
their best interest,” Jones said. 
“And it might not be because, 
‘Hey, we’re just the bad guy, 
and we don’t want to help peo-
ple.’ It would be detrimental to 
their business…”
 Often, products can be 
purchased on a mono-line basis 
to provide coverage for areas 
that are excluded, he said, 
and business owners should 
ensure that they are prepared 
for something that may not be 
covered by insurance.
 “Be concerned about the 
things excluded from your poli-
cy,” Jones said. “Because that is 
what the insurance company is 
concerned about.”  

To learn about the latest issues surrounding business 
insurance and COVID19 including:
• Who is buying business interruption insurance and why
• Why pandemic-related losses are typically excluded from BI  
 policies
• What to know about possible litigation during this pandemic
• How agents can assist clients through this crisis
• What could be in store for pandemic-related coverage in the 
 future
 
Watch the full webinar, Business Interruption and the 
Coronavirus: Things to Know, at:  
https://www.insurancejournal.com/research/research/ 
business-interruption-and-the-coronavirus-things-to-know/

continued from page 31
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Spotlight: Entertainment

The entertainment industry is 
prepping for its return to work 
after a near total shutdown from 

COVID-19. What the future holds for the 
entertainment industry and insurance bro-
kers serving this sector remains unclear, 
experts say.
 John A. Hamby, senior managing direc-
tor, national entertainment practice leader, 
DeWitt Stern of California Insurance 
Services, a division of Risk Strategies Co., 
said the film and television space is still 
essentially shut down. He doesn’t see the 
industry picking up production until at 

It’s a Wrap 
For Entertainment, at Least for Now

By Andrea Wells

INSURANCEJOURNAL.COM
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least July, even into August, September or 
October. Much of that decision lies within 
jurisdictional restrictions and guidelines, 
he noted. 
 “For example, if a project was intending 
on filming in a particular city and wanted 
to recommence in that same city, it will 
depend on that city’s restrictions," he said. 
 Film and television projects have 
large casts and crews. That makes social 
distancing rules difficult to follow, 
Hamby said. “How can you stay six feet 
apart when you have 200 cast and crew 
in a confined space?" he said. "That’s 
something that the film and TV industry is 
grappling with and we will likely see some 
new guidelines established.”
 Christine Sadofsky, global entertainment 
managing principal, commercial risks, at 
EPIC Insurance Brokers & Consultants, 
said the real question that everyone is 
asking in entertainment: When will “after” 
the crisis begin?
 “The entertainment losses will take 
six months to one year to truly flush out 
and with that lag in the claim process, the 
interest of insurers to ‘return to normal’ 
will be long after that,” she said. 
 Right now, and for the foreseeable 
future, all entertainment accounts are 
being written without communicable 
disease protection, Sadofsky said. “If the 
insurer has not yet filed their exclusionary 
language with the various insurance 
departments, they are simply removing 
the coverage that would have responded 
to a communicable disease claim.” 
 Entertainment’s comeback will be 
slower than other industries, too. 
“I think the industry will lag behind most 
others because most entertainment/
leisure activities involve large gath-
erings, and even if the venue 
re-opens, the consumers 
will be hesitant to 
return unless 
there are well 
communicated 
protections 
and safety 
protocols imple-
mented,” Sadofsky 
added. 
 As far as 

the entertainment insurance sector com-
ing back, Sadofsky said new markets that 
have the capital and resources to step up 
and fill the gaps created by this pandemic 
will be important going forward, similar to 
after events like 9/11. 
 “When the new markets start providing 
protection, the existing insurers will 
eventually start offering the coverage and 
a new market will have emerged,” she 
said. That’s going to take changes in how 
the entertainment industry manages its 
risk to infectious disease, she added.
 Sadofsky sees some production clients 
working on filming strategies that will 
manage the risk of COVID-19 by requiring 
the cast/crew to remain on location for 
the entire duration of the filming. And 
prior to the start of filming, all members 
would be tested for the virus. Ongoing 
risk management would need to include 
daily sanitization of the production sets, 
equipment, location, vehicles, etc. “And 
taking temperatures to monitor the health 
of everyone concerned," she said.
 This will mean higher costs for all 
parties involved, she added. For film and 
TV, the shift back to the insured to manage 
this new risk while creating production 
schedules that can allow for delays (for 
further quarantines) means having extra 
money in the budget to cover the costs. 
“These higher budgets will be borne by 
the networks and ultimately borne by 
consumers,” Sadofsky said.
 Live events, like those in the music 
industry or on Broadway, could be even 
more challenging to “social distance” the 
audience. “The cost to produce the live 
events doesn’t support reopening with 
one-third of the patrons in order to create 
the distancing; and if the entertainment 

companies cannot buy protec-
tion, they may not take 

the risk of reopening at 
all,” Sadofsky said.

 She said 
other countries are 
already exploring 
how to get gov-
ernments involved 

in reinsuring these 
risks. “As members of 

Entertainment on the Road

Much like TV and film, touring 
musical acts have also been hit 
hard, said Shannon Bare, senior 

vice president, HUB Entertainment 
practice, who has specialized in insuring 
touring artists for about 15 years. 
 In his view, it’s too early to tell what’s 
next for musicians on the road. “As far as 
the touring artist, everybody is just like 
me and you; everybody is sitting at home 
just waiting to see what happens next," 
he said. "It’s probably going to ramp back 
up the same way it ramped down. It’s not 
good enough just to have the OK from 
your state. That doesn’t get people out of 
their house and get people comfortable.”
 He cited a musical venue in Arkansas 
prepping for a mid-May opening week-
end. It had to scale back the number of 
seats to "between 50 and 100 ... and it’s 
a venue that holds 1,000 maybe 1,500 
seats,” he said. “So they’re scaling it 
way down, and everybody is required 
to wear masks. There’s hand sanitizing 
stations everywhere. They are limiting 
the number of people in the bathrooms, 
have only paper plates and cups, no 
glassware.”
 For touring artists, “there’s just simply 
no coverage for business interruption for 
a pandemic, a virus,” Bare said.
 Larger live events and festivals may 
have had event cancellation coverage 
if the event was underwritten prior to 
coverage exclusions for COVID-19. “And 
if you purchased coverage after, I believe 
it was after late January, that’s when 
Lloyd’s put across the board exclusions 
on coronavirus. Then there was nothing 
to talk about.”
 Bare sees the music entertainment 
industry exploring options in the future, 
such as limited seating at the live event 
but offering a pay-per-view experience 
for viewers at home. Will that work? 
 “I’ve really thought a lot about the live 
event, just the experience itself,” Bare 
said. “And what’s really difficult is at the 
very core of the live experience is, not 
just the band you see, but the experience 
of seeing that band with 75,000 other 
like-minded strangers,” he said. “That’s 
the challenge. We could put The Rolling 
Stones on stage and put the show on 
pay-per-view but it just simply doesn’t 
feel the same.”  
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Idea Exchange: Insurtechs

cation and renewal process to Applied’s 
agency management system, Epic, which 
serves thousands of agency and brokerage 
customers. 
 According to Applied CEO Taylor 
Rhodes, the integration of Indio reduced 
double entry for customers at the point 
of renewal or application within the 
company’s Epic system. It also allowed for 
a more productive application of Applied 
personnel elsewhere in the renewal and 
application process while improving 
customer experience.
 Another example of this M&A era is 
the 2017 deal between Vertafore and 
RiskMatch. The latter is a business 
intelligence and analytics company 
serving insurance brokers and carriers. 
The deal allowed Vertafore, an insurance 
technology firm, to better compete with 
competitors like Applied Systems for 
analytics and risk placement services by 
substantially enhancing Vertafore’s data 
and market insights to improve efficiency 
and profitability.
 In both examples, as seen elsewhere 
across the industry, standalone technol-
ogy solution companies are either being 
acquired or are partnering with industry 
leaders to apply those tech solutions to 

By Dan Epstein 

Insurtech was once the Wild West of the 
insurance industry. Many of Insurtech’s 
early players came from outside 

insurance after observing the industry 
struggle to deliver what was, in their view, 
a competitive customer experience. 
 Led by ambitious entrepreneurs from 
outside insurance, backed by Silicon Valley 
and focused on industry disruption, early 
Insurtech initially promised to displace 
incumbents and usher in a new era of 
insurance offerings and tech-driven 
solutions.
 Nearly 10 years since its inception, the 
reality of Insurtech has evolved.
 The messaging about supplanting 
industry giants is gone. In its place is a 
more collaborative environment led by 
insurance industry leaders partnering with 
tech solution providers. The simple reality 
is technology cannot do everything. The 
integration of experienced insurance pro-
fessionals and tech is needed to manage 
across the insurance value chain. 
 There are powerful drivers of change 
toward greater automation: insurance 
professionals aging out of the industry, 

consumer expectations changing, the 
transformation of risk itself through the 
Internet of Things, the continued fragmen-
tation of the industry and legacy systems 
that don’t talk to each other. Startups and 
incumbents alike are embracing these 
challenges through innovative methods 
designed to drive change across the 
value chain. Customer journey mapping, 
design thinking, lean process mapping 
and intelligent automation all have 
become increasingly part of the industry’s 
response to evolving customer service 
needs. 
 The new promise — the modern 
concept of insurtech — is the embrace 
of a strategy driven by collaboration and 
innovation rather than disruption.

The Era of M&A Is Here
 Currently, Insurtech is creating buzz 
through mergers and acquisitions, further 
integrating innovative technologies with 
insurance industry leaders. 
 Last year’s acquisition of Indio 
Technologies by Applied Systems is one 
such example. Applied saw the acqui-
sition as an opportunity to bring Indio’s 
digitized commercial insurance appli-

Insurtechs Will Not 

Shape the 
Industry’s Future
Alone

'Technology alone is not a 

solution. Adoption of 

technology without an 

underlying strategy can 

create tremendous 

inefficiency to insurance 

processes, adding complexity 

and creating more costly 

issues for companies in terms 

of time, personnel and 

customer service.'
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operational capabilities with existing reach 
into the insurance space in an effort to 
reduce complexity, create efficiencies and 
maximize the productivity of insurance 
professionals. And the numbers back this 
assertion up.
 Deloitte Center for Financial Services 
reported in September that insurtech 
investments for the first half of 2019 were 
on the rise at $2.2 billion at the mid-year 
mark, while the number of Insurtech 
startups had declined. (Editor’s Note: 
In a recent update, Deloitte reported an 
increased figure of $3.3 billion.) Additional 
examples of big carriers investing in digital 
platforms that support their core and 
ancillary business markets are ample, such 
as Chubb’s 2018 investment in Bunker, 
Munich Re’s 2016 partnership with Slice 
Labs, Prudential’s $2.35 billion acquisition 
of Assurance IQ. There is a veritable laun-
dry list of insurance leaders investing in 
or partnering with technology startups to 
apply digital solutions to their established 
processes to maximize the customer 
experience.

The Challenge
 The reality is simple: Technology alone 
will not fully eliminate the challenges that 
surround key processes like claims, which 
is the foremost area the insurance industry 
is moving to address.
 The combination of innovative tech-
nology solutions and startups with more 
established industry players offers exciting 
promise for the industry — assuming we 
don’t lose sight of the need to ensure a 
solution that serves humans must also be 
driven and populated by humans.
 Put simply, there is no general AI. 
 Algorithms, bots and other technologies 
are not end-to-end solutions. These tools 
are highly localized and offer a narrow 
focus. 
 As part of a process, they offer greater 
efficiency and a streamlined manner to 
consumer data analytics. However, as 
technology in the insurance industry’s 
past has proven, technology alone is not a 
solution. In fact, adoption of technology 
without an underlying strategy can create 
tremendous inefficiency to insurance 
processes, adding complexity and creating 

more costly issues for companies in terms 
of time, personnel and customer service.
 There is tremendous emotion around 
claims and losses. Technology can help in 
managing the claims process, but humans 
with customer service skills will remain 
a critical part of the process, allowing for 
insight, empathy and creative thinking that 
no algorithm can yet replicate. 
 With a hard market on the horizon, the 
complexity of applications and claims 
will grow. As this more complex situation 
evolves, standalone AI solutions will likely 
fail to adapt, while integrated technology 
solutions driven and overseen by insur-
ance professionals who have lived through 
prior hard markets and know what to 
expect can help best guide their companies 
and their customer service experiences.

Advice for the Future
 Companies that will succeed in this 
new industry landscape will be those 
whose leaders think big but start small. 
The temptation is to chase the big, shiny 
objects. This was an early mistake of many 
Insurtech startups. The reality is that so 
much can be gained from small, incremen-
tal improvements. 
 Start by taking a close look at existing 
processes through the eyes of the 
customer. Design thinking and customer 
journey mapping ought to be part of the 
daily conversation of management looking 
to Insurtech for solutions. Insurtech is 
the culmination of a lot of these things. 
Look outside of the insurance industry for 
inspiration. 
 Look for companies that can help 
alleviate some of the more complex pieces 
of digital transformation. Some of the most 
successful advances in Insurtech to date 
have come from organizations that took an 
honest look at their tech and innovation 
deficits and identified an effective partner 
to maximize what they do best with new 
thinking and processes. By freeing up time 
to focus on the core business pieces, they 
seek to drive growth and success.
 As we move into a harder market, 
additional burdens will be placed on 
agents and carriers to manage submission 
flow, markets will become more restrictive, 
submission volume will go up along with 

exceptions and exclusions. Insurtech alone 
cannot solve for these realities. 
 In the hard market to come, there will 
be a premium on customer service and 
customer satisfaction. Technology can 
certainly help mitigate some of the burden 
agents and carriers will face. Addressing 
coverage needs and solving claims 
challenges, however, is a big part of what 
will be needed. 
 This will require both a tech-based and a 
human-centric solution.   

This article first appeared in Carrier 
Management magazine, Insurance Journal’s 
sister publication. 

Epstein is the CEO of ReSource Pro.

 Dan Epstein is the Chief Executive 
Officer of ReSource Pro. After joining 
ReSource Pro as Vice President of 
Business Development in 2005, he 
became CEO just a year later, leading it 
from a small startup to a company 
with 3,000 employees in delivery 
centers in the U.S., China and India. 
 Epstein has degrees from Columbia 
Business School and the London 
School of Economics. He served in the 
military in the Israel Defense Forces, 
conducted economic research in East 
Africa, performed international trade 
work in the U.S. House of 
Representatives, and recently served 
as Vice Chair on the board of the World 
Future Society.
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Insurers have been 
blindly moving 
to expand access 

and coverage in cyber 
insurance despite 
their inability to con-
fidently assess and 
quantify holistic cyber 
risk. Visibility of the exposure remains 
poor, and overstated modeling capabilities 
have brought unjustified confidence 
and misleading precision to materials 
presented to internal underwriting, risk 
management, auditors and clients. 
 Cybersecurity is an adversarial challenge 
— with victims subject to opportunistic 
and strategic targeting and constantly 
changing techniques and tactics. As a 
result, it is nearly impossible to understand 
the extent of exposure in such a dynamic 
risk landscape. The current evaluation 
methods, questionnaires and external 
scanning, are simply inadequate and the 
insurance community has embraced false 
precision in models built upon such lim-
ited datasets. This misguided confidence 
stems from teams and tools that are not 
focused on actual security methods. 

that enables accurate underwriting and 
pricing insight into how an exposure 
may change over time. This approach is 
paramount to establishing and maintaining 
ground truth.
 External scanning and assessment 
forms have too many gaps and limitations. 
You need to combine data from internal 
vulnerability scans, external scans, and 
core internal services. A good example of 
a core internal service is Active Directory, 
the identity infrastructure of an enterprise 
that manages permissions and access 
for users, which is a major component 
of most high-profile breaches and loss 
events — including ransomware — over the 
past few years. Combining at least these 
three sources of data is a requirement to 
drive better fidelity and underwriting. 
External scanning alone has been used in 
writing risk for some time, but it is limited 
to “broken windows” policing of potential 
insureds, and many attackers already 
know how to game the system. Most 
major attacks involve lateral movement 
to ultimate targets of interest, regardless 
of whether they started with an insider, 
external vulnerability or phishing. Almost 

Why Current 

Cyber Risk 
Management Techniques 
Are Inadequate

 Knowing the difference between 
preparing for a compliance audit, a 
maturity model scoring exercise, and an 
actual risk management program is key. 
Preparing for hackers is not the same as 
preparing for auditors. Compliance, or 
maturity-driven programs, are signs of 
comparative immaturity. Organizations 
that are stuck there, as opposed to running 
real risk-based security programs, expose 
themselves and their carriers to significant, 
and potentially systemic, cyber losses. 
Emerging risk management technology, 
based on advanced cyber telematics, is the 
key to closing the gaps and reducing cyber 
exposure.
 Cyber telematics proactively address 
potential security issues before they 
become actual problems. Simply put, since 
things change quickly, they should be 
observed often. Once visibility is attained, 
then response actions and processes can 
occur. At a more mature stage, telematics 
support continuous control monitoring 
and validation, and provide actionable 
intelligence to core business operations. 
Cyber telematics promises a quantitative 
risk-based approach to risk assessment 

Idea Exchange: Cyber

By Jason Crabtree
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all attackers seek to gain elevated privileg-
es to take illicit actions.  
 The structure inside of the shell is more 
important than the surface scan. External 
scanning is a component, but is an 
insufficient indicator of potential exposure 
and does not provide the complete picture. 
Modern network architectures have made 
this even more true over the past five 
years. 
 The outside-in techniques utilize the 
broken windows theory of security. While 
useful, there are still flaws. Vulnerability 
management scans are mostly limited to 
cyber hygiene issues, such as patching, 
and while security ratings supply valuable 
signals, they say little about what’s 
really going on inside. Real attackers chain 
together exploitable vulnerabilities with 
privileges in the network. This means 
thinking about how to move across the 
network — like Chutes and Ladders — to 
reach your objective. Simply scanning and 
looking at lists misses the key part — the 
graph of what is connected together. The 
connections in the graph and not the items 
in the list are the most important part.
Risk questionnaires, which are simply a 

means of gathering information about 
prospective insureds to gain a security 
profile, are also inadequate. Failures arise 
from the use of confusing language, poor 
user expertise, limited scope and potential 
bias in responses.
 To effectively assess exposures such 
as business interruption, it is necessary 
to score a prospective insured using 
the mindset of an attacker not that of 
an auditor. External scanning and risk 
questionnaires have their place, but on 
their own they are insufficient for handling 
cyber risk, and all that it entails on an 
ongoing and dynamic basis.  
 How can insurers evolve and gain the 
intelligence needed to predict exposure 
and its change?
 They need to increase the use of data 
telematics to drive more dynamic risk 
management. This allows for enhanced 
visibility into the ground truth of 
network security and sets up longer-term 
conversations around continuous control 
monitoring and validation that aren’t 
achievable for most organizations today. 
Cyber telematics also offers more real-time 
data sources to provide insight into ongo-

ing risk throughout the insurance policy 
lifecycle, offering a more complete expo-
sure analysis and highlighting common 
attributes across insureds. Common mode 
failures in IT systems are a real thing, and 
this directly addresses some of the gaps in 
current risk accumulation modeling.
 The insurance industry is at a crossroads 
with a critical need to recognize that a dif-
ferent and more mature toolkit is required. 
Telematics does more than identify vul-
nerabilities and look for broken windows, 
it provides a continuous annotated map 
of an IT environment that can be linked to 
scenarios. 
 All players across the insurance industry 
must understand that with the right data 
collection and analytics combined into a 
holistic telematics solution, insureds and 
carriers will improve their
ability to combat cyber threats and better 
quantify and mitigate risk of systemic 
losses.  

Crabtree is the CEO of QOMPLX, an intelligent deci-

sion platform provider. Prior to QOMPLX, Crabtree 

most recently was special advisor to the senior lead-

ers in the Department of Defense cyber community. 

A maturity model is a specific set of 
benchmarks in which to measure and 
improve an environment against the 
full extent of a desired state.
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Well, here 
we are … 
Over and 

over again, we kept 
being asked when 
the record shat-
tering merger and 
acquisition (M&A) 
marketplace would take a turn. When 
would we reach the top of the peak of the 
market (mountain)? We kept waiting and 
watching for signs of a slowdown. What 
could possibly derail this runaway train? 
 And then BAM! Just like that, unparal-
leled disruption like nothing we have ever 
seen before. There was no canary in the 
coal mine on this one. No cautionary signs, 
just massive disruption that came on fast 
with little-to-no warning. And suddenly, 
after more than a decade of living in high 
cotton with a prolonged period of econom-
ic growth, low interest rates and seemingly 
unlimited access to capital, it all came to a 
screeching halt. At least for the moment.
 Through April, the brokerage commu-
nity has announced 163 domestic trans-
actions. This is down 31% compared to 
2019 but only 10% when compared 

The Road 
NOT TRAVELED

to both 2018 and 2017. The activity in the 
industry during the first quarter was posi-
tioning the industry to eclipse 700 deals in 
2020 and set another new record mark, far 
exceeding the record-breaking total of 651 
announced transactions in 2019. However, 
a paltry 22 announced deals in April has 
slowed down the party. 
 The deal count only tells half of the 
story, however. Many transactions slated 
for April were delayed because buyers 
had their attention diverted while trying 
to figure out how to move 90% or more 
of their workforce to a completely remote 
environment. Additionally, it was not 
normal practice for a buyer to complete 
diligence on the remote capabilities of a 
seller. Many buyers were concerned about 
how to close a deal 
on 4/1, announce it 
remotely, not meet 
their new colleagues 
in person and figure out how 
to onboard and integrate them 
in a completely remote 

environment. Some buyers chose to push 
forward with their deals; others put their 
entire backlog of April transactions on 
hold.
 As May has now arrived, we do expect 
several of the transactions originally 
earmarked for April to close this month. 
Buyers, for the most part, are honoring 
the terms of their term sheets or letters of 
intent for those who were already under 
these non-binding agreements. However, 
most buyers are performing additional 
financial diligence to determine the antic-
ipated impact that COVID-19 will have on 
their future business. Deals are typically 
priced based on the trailing earnings for 
a seller – the profitability a firm produced 
over the last 12 months of operations. 

By Phil Trem

Idea Exchange: M&A
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Buyers are now trying to ascertain what 
will happen in the next 12 months to be 
sure the assets they are buying aren’t 
poised to drop by 20%.

Murky Future
 In situations where the future is still a 
little too murky, some buyers are imple-
menting a structural change to their deals 
in which they are holding back a portion of 
the originally guaranteed purchase price. 
The buyers are asking the seller to share 
in the risk that their EBITDA (Earnings 
Before Interest, Taxes, Depreciation, 
and Amortization), at a minimum, stays 
flat. The buyers get some downside risk 
mitigation and, in most cases, the buyers 
are offering a seller a carrot so that if their 
business grows during the initial measure-
ment period, they will be paid even more 
in purchase price. 
 Ultimately, the seller is being asked to 
share in the downside risk but has sig-
nificant upside opportunity, a seemingly 
fair trade-off given the circumstances 
surrounding a global pandemic.  

What Is Next?
 Activity has picked up in May, and 
we expect the M&A market to continue, 
although perhaps at a slightly less 

breakneck pace. Buyers still have capital, 
and there has not been, to this point, any 
buyer who has taken themselves out of the 
market. 
 Consider that in 2009, the last time 
there was an economic downturn, there 
were two buyers who completed 10 or 
more transactions. And in 2019, there 
were 14 buyers who completed 10 or more 
deals. The demand is greater today than at 
any other point in our industry’s history. 
This is good news for those who are still 
considering selling.
 The market is a little more complicated 
today than it was three months ago. There 
is less certainty in the future growth and 
profitability of potential sellers, and this 
will create an opportunity for creative deal 
structuring. 
 Additionally, with a looming Presidential 
election in November, whispers of concern 
that higher capital gains taxes could be 
around the corner are building.

Bottom Line
 Some firms probably sat on the sidelines 
a bit too long, but valuations continue 
to be aggressive. Are they different than 
before? Possibly, but not definitely. The 
demand in today’s market should help 
stave off any major dip in valuations. 
 The great news is that there is still very 
strong interest in building relationships 

– even virtually. Our clients 

are having initial meetings with buyers 
remotely, and we are negotiating term 
sheets between parties who have only met 
via video conference. 
 Many sellers are pressing forward with 
their search for a new “partner” and 
recognize if they don’t find what they are 
looking for, they are not required to do a 
deal. 
 It is nearly impossible to time the mar-
ket. Don’t allow your indecision to create 
more regret in the future.  

Investment banking services offered 
through MarshBerry Capital, Inc., 
Member FINRA and SIPC, and an affil-
iate of Marsh, Berry & Co., Inc. 28601 
Chagrin Blvd., Suite 400, Woodmere, 
Ohio 44122 (440.354.3230)

Disclosure: All deal count metrics are 
inclusive of completed deals with U.S. 
targets only. Scorecard year-to-date 
totals may change from month to month 
should an acquirer notify MarshBerry 
or the public of a prior acquisition. 
2020 statistics are preliminary and may 
change in future publications. Please 
feel free to send any announcements to 
M&A@MarshBerry.com. Source: S&P 
Global Market Intelligence, Insurance 
Journal, and other publicly available 
sources.

Trem is president, Financial Advisory, at  
MarshBerry Inc.

‘And suddenly, after over  
a decade of living in high 
cotton with a prolonged 

period of economic growth, 
low interest rates and seem-

ingly unlimited access to cap-
ital, it all came to a screeching 

halt. At least for the moment.’
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By Chris Burand

It is often said that people buy insur-
ance trusting that it will be there when 
they actually need it, and this is very 

true. But why trust when you should know?
 Also true, but rarely said is the fol-
lowing, “Often, producers sell insurance 
trusting that it will respond to their 
clients’ claims but not knowing if it will.” 
They don’t know because they don’t know 
what they are selling, especially relative to 
business income (BI).
 The COVID-19 pandemic is going to be a 
game changer for the insurance industry 
and our economy. Claims are already being 
submitted, and I expect the first errors 
and omissions (E&O) claim has already 
been filed, most likely having to do with 
business income insurance. COVID-19 has 
created an unprecedented situation rela-

Why Trust 
When You Should 

Know?
tive to the economy and insurance world. 
Claims will likely be litigated for the next 
decade as attorneys fight and courts decide 
if insureds and producers understood that 
their trust was well-placed.
 Business income is likely to be the 
most litigated coverage. Most articles I’ve 
read advise that no such coverage exists 
because no physical damage occurred to 
any of the businesses. Depending on the 
form, we will learn if virus contamination 
is physical damage, we will learn if a 
virus is a pollutant and we’ll learn if 
physical damage did occur but was 
excluded because the damage was caused 
by a virus. We will learn if courts change 
definitions.
 We will also learn whether contingent 
business income (and many such forms 
exist) will provide coverage due to civil 

authority when zero allegations are made 
that any contamination ever occurred 
(the virus being physical damage 
civil authority claim vs. the straight civil 
authority claim).

What’s Not Covered?
 Whether coverage was available for 
either type of claim, or whether courts 
and governments will find coverage, is not 
the only point. Clients need to know what 
is not covered so they are not guessing 
at the time of a claim. Clients now, more 
than ever hopefully, will understand they 
need technically competent agents and 
advocates who understand their true 
coverage needs. They hopefully now better 
understand they need brokers who can 
and will advise what coverages they may 
need, but possibly can’t get.

Idea Exchange: The Competitive Advantage
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‘Depending on the form,  

we will learn if virus  

contamination is physical 

damage, we will learn if a 

virus is a pollutant and we’ll 

learn if physical damage 

did occur but was excluded 

because the damage was 

caused by a virus.’

 I am not saying I know of a specific 
form that would absolutely guarantee 
coverage. This situation is too novel, too 
new. However, rather than just selling the 
standard BI form, there may have been 
and may be better contingent BI forms that 
would at least give your clients a fighting 
chance. The goal is to insure clients’ needs.
If the agent cannot meet those needs, then 
the professional agent, the specialist, the 
risk manager needs to advise the client 
they cannot offer the necessary coverage. 
The exception is if you are an order taker. 
Order taker’s standard of care is so low as 
to be non-essential to the process. Frankly, 
order taker agencies’ actions can be 
automated and will soon be automated so 
without a future, I don’t see much point in 
even considering this option.
 BI is crucial in situations like this 
because properly written insurance can be 
used to avert layoffs. Your agency’s future 
is dependent on all those small businesses 
you insure. Did you do your part to protect 
the economy? If an agency does not take 
the extra steps required to insure their 
clients will stay in business when times 
are tough, regardless if the issue is a fire, 
a theft, a flood, or a virus, the agency is 
effectively endangering its own survival.
 It may be too late to address COVID-19 
claims, but it is not too late to learn 
business income coverages in depth.

Other Coverages
 Workers’ compensation claims will be 
litigated, too. These cases will be interest-
ing for many reasons. Someone told me, 
“At least an agent can’t screw up workers’ 
compensation in this scenario!” That is not 
true. Failure to provide coverage for the 
applicable states is potentially going to be 
a common E&O workers’ compensation 
claim. If an employee is working in another 
state or traveling for business and catches 
the virus in a state that is not covered 
by the comp policy there just might be a 
problem.
 Event cancellation is going to be an 
issue, too. This coverage may become 
quite popular going forward. 
 Force Majeure is likely going to be one 
of the most important terms readers will 

see or learn if they do not already know 
what it means. (One definition of Force 
Majeure is: “Unforeseeable circumstances 
that prevent someone from fulfilling a 
contract.” Since many insurance policies 
specifically were changed around 2009 
to exclude virus coverage, I’m not sure 
a pandemic was unforeseeable in the 
insurance space.)
 Force Majeure is extremely important 
in contracts and insurance policies, 
especially relative to event cancellation 
and civil authority business income claims. 
Understanding how Force Majeure applies 
and could result in claims being denied 
requires sharp critical thinking skills.  
 I hear producers saying, “Well — that is 
just how it is.” Customers need coverage or 
protection or risk management regardless 
of “how you think it just is.” Such a 
response is indicative of lazy thinking. No 
one needs an agent who is lazy.
 Sometimes, one can create manuscript 
endorsements to solve problems like Force 
Majeure. Sometimes, agents can find alter-
native policies. If customers are educated 
by their agent regarding the importance 
and given examples of how the Force 
Majeure clause in contracts they’ve signed, 
along with their insurance policy Force 
Majeure clauses, can be managed through 
contractual revisions and specific behav-
iors, they will more likely adopt these risk 
management behaviors. Solutions, even 
partial solutions, are far superior to saying, 
“Well — that is just how it is.”
 Guesswork in insurance is never good. 
Guesswork is also not worthy of commis-
sions. Why on earth should anyone pay a 
dime to an agent who is hoping coverage 
exists? Gray areas exist, but little of what 
comes to my attention is in that gray 
area. Producers and account managers 
simply don’t know their coverages. 
Guessing is not worth a dime to carriers 
or consumers.
 Both the Insurance Journal’s Insurance 
Academy and Burand Insurance Education 
offer excellent coverage courses. 

Burand is the founder and owner of Burand & Asso-

ciates LLC based in Pueblo, Colo. Phone: 719-485-

3868. E-mail: chris@burand-associates.com.
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We are in 
unprec-
edented 

times. If you’re like 
us, you suddenly 
found yourself 
and your company 
operating entirely 
remotely and have remained working this 
way for quite some time. Such an abrupt 
change can be a challenge for any organi-
zation, and especially for those employees 
who have never worked remotely before. 
But as with any crisis, there are opportuni-
ties to emerge even stronger — and, in this 

By Joshua Motta

work is evolving with COVID-19. Check 
your clients’ insurance policies to make 
sure you both understand the ins and outs 
of what is covered. Here’s what you should 
be looking for in cyber insurance right 
now:

Bring Your Own Device (BYOD)
 Now that many companies are going 
remote and employees are staying home, 
workers are resorting to using their own 
personal laptops or tablets instead of 
the usual company devices at the office. 
Check policies to see if ANY device used 
by ANY of your employees (this includes 

How Do 
Cyber Policies Stand-Up in a 

Pandemic?

case, to make your organization even more 
productive, resilient, and secure.
 During a crisis, we often hear of 
an increase in fraud. Criminals prey 
upon those who are vulnerable. This 
is especially true with cyber criminals 
who are coming up with novel ways to 
exploit individuals and companies that are 
navigating this period of change. 
 As a broker, it is now more important 
than ever to make sure your clients have 
the right cyber insurance that protects 
them in this time of change. From remote 
working to an increased use of personal 
devices, everything about how companies 

Idea Exchange: Cyber
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interns, volunteers and temp workers, if 
applicable), personal and company-owned, 
is covered. Many cyber insurance policies 
only cover devices owned or leased by the 
organization or a specific person.

As a broker, it is now more 
important than ever to make 
sure your clients have the 
right cyber insurance that 
protects them in this time of 
change.

Location-Specific or Activity-Specific
 With employees working at home, they 
are no longer performing work functions 
just at work. Likewise, they are also not 
using their computers for just work, 
perhaps using them to stream movies or 
video chat with friends. Some policies 
in other lines (i.e. property and auto) are 
specific about where incidents must occur 

and what activities were being performed 
in order for it to be covered. Check to see if 
your cyber policy specifies any stipulations 
about the location of the 
claim or if it only covers 
activities that are 
directly related to 
employee’s jobs. If 
the claim needs to 
happen at the office 
address, then you 
may need to look 
into updating the 
policy.

New Software and 
Services
 Since companies are 
utilizing new technology 
that allows them to perform 
office functions outside of 
the office (i.e. videoconferencing, 
collaboration tech, messaging apps), there 
are bound to be new applications and 

software that you need to download and 
update. We recommend checking to see if 
policies contain any clauses about changes 
in software, services, or applications. 

Some policies might require that you 
notify the insurance company about 
any changes, and there might be 

coverage conditions such as 
backing up or encrypting 
computer systems.
 Even in the best 
conditions, these coverage 
considerations are critical. 
As companies begin to 
transition back to the 
office, it is clear that many 

employees will continue to 
work remotely. The future of 

work is here. Make sure that 
your insurance policy accounts 

for this new norm.  

Motta is co-founder and CEO of Coalition. Website: 

www.coalitioninc.com
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Second Section: 
RESPONSIBILITIES
 Please do not write this like an 
internal HR document. Speak in plain, 
layman’s terms about what you’re really 
looking for. Here’s an example:

Expect your typical day at Senior 
Commercial Insurance Account Manager 
to look like this:
• 80% Client Engagement: This is 
 front line client management fielding 
 all calls & questions from the account. 
 Make them feel as if they are talking 
 to the producer. Watch for coverage 
 gaps and risk exposures. Discuss 
 renewal prep strategies. Set up mid-
 year meetings. Delegate admin tasks 
 to the CSR team.
• 20% Internal Prep: Meet weekly with 
 the two producers (one senior and 
 one junior) you’ll support to find 
 ways to retain and grow the book. 
 Identify cross selling & upselling 
 opportunities. Discuss new market 
 & program options. Troubleshoot 
 escalated claims & client service 
 issues.

Third Section: EXPERIENCE
 Be brief in this section. Only the 
firm requirements should be listed. 
Applicants tend to find reasons not to 
apply. Don’t give them any. Here’s an 
example:

• We are interested in speaking with 
 experienced Commercial P&C insurance 
 professionals with at least three (3) 
 years of account management, 
 marketing or underwriting experience.
• State insurance license is required.
 **Bachelor’s degree (if required this is 
 where you put it).
• Construction exposure is highly 
 preferred including familiarity with 
 indemnification, contract review & 
 surety.

A job description is the most important step to launch your recruiting project 
because:
 

•  It’s the advertising piece that generates excitement about your company.
• It’s the information you put on paid job boards.
• It’s what you use to screen qualified applicants.
• It’s the document a candidate uses to prepare for an interview.
• It’s the guide for hiring managers to select finalists.

 With such a huge impact on the process, it’s hard to believe most agencies struggle to 
write an effective job description. I want you to be AWESOME at writing job descriptions! 

Idea Exchange: Ask the Insurance Recruiter

Your Template to Write an Awesome Insurance Job Advertisement

First Section: SNAPSHOT
 Candidates spend 4-6 seconds reading a job advertisement. You want the first 
section they see (without scrolling) on their mobile device to give a snapshot of the 
job specs. Avoid paragraphs. Use bullet points. Here’s an example:
• Title: Senior Commercial Insurance Account Manager
• Location: Houston or Dallas, Texas. Remote, work-at-home is possible.
• Compensation: $85,000 to $100,000 (depending on experience) + comprehensive  
 benefits, 25 days of PTO and 3% 401(k) match
• Start Date: Immediately
• Reason for the Opening: Newly created position
• Book of Business Details: 90% residential & commercial construction. 
• Responsibilities: Client engagement, renewal marketing & team leadership 
 (training and managing workflows for junior Account Managers and Account   
 Assistants on your team)

Your Template to Write an 
Awesome Job Description
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Newgard is partner and senior search 
consultant for Capstone Search 

Group, a national recruiting firm 
dedicated to the insurance industry. 

Email: asktherecruiter@ 
csgrecruiting.com.

By Mary Newgard

Fourth Section: 
COMPENSATION & PERKS
 Applicant rates significantly increase 
with this information. List salary and 
bonus details. It’s an absolute MUST. If 
you’re going to pay $500-$1,200 for a 
job board slot you better maximize your 
money by giving yourself the best chance 
to get the right views. Here’s an example:
1. Location: Houston or Dallas, Texas. 
 Remote, work-at-home is possible. 
 Flex time + commuter benefits 
 included.
2. Compensation: $85,000 to $100,000 
 (depending on experience) + 
 comprehensive benefits, 25 days of 
 PTO and 3% 401(k) match
3. Start Date: Immediately
4. Volunteer & Team Outings: Two VTO 
 days annually to support the charity/
 non-profit of your choice plus monthly 
 team outings for fellowship and 
 community service projects.

Final Section: ABOUT US
 There’s a slim chance most candi-
dates will get to this section, but that’s 
OK. The ones who read all the way to 
the bottom are truly interested and 
engaged. Here’s where you gently sell 
who you are. Again, layman’s terms. 
Here’s an example:

ABC Insurance Agency is a nationally 
recognized, full-service insurance broker 
with over 500 employees in 20 office 
locations. Founded over five decades ago, 
we are proud to be a Best Places to Work 
and an employer of choice. Our average 
employee tenure is seven (7) years. We 
have great career opportunities for new 
college graduates and experienced 
insurance professionals. Visit us to learn 
more at (insert website).  
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My New Markets

This section brought to you 
by Insurance Journal's sister 
website:

www.mynewmarkets.com

Need a Market?
Find It. FAST

focused on the individual needs of the 
staffing firm to become best in class; assis-
tance in achieving the Safety Standard of 
Excellence; live and PPT risk management 
webinars; safety troubleshooting; on-site 
client risk assessments, and more.
Available limits: Minimum $50,000   
Carrier: Service American Indemnity 
Company (SAIC)
States: All states except N.D., Ohio, Wash., 
and Wyo.
Contact: Rob Schild at (800) 245-6899 x 
15045 or e-mail: rob.schild@tempstaffrisk-
services.com 

Prime 100: Cyber Liability for 
Businesses up to $100m
Market Detail: Cowbell Cyber’s (www.
cowbell.insure) Cowbell Prime 100 is a 
standalone cyber liability insurance offer-
ing targeted at businesses with up to $100 
million in revenue. Coverages include first 
and third-party liability and include: secu-
rity breach expense (forensic, notification, 
call center, overtime salaries, post-event 
monitoring services, other expenses); 
extortion threats; replacement or resto-
ration of electronic data; business income 
& extra expense; public relations expense; 
security breach liability (including PCI and 
regulatory); and social engineering. Limits 
up to $5 million; deductible starting at 
$1,000.
Available limits: Minimum $50,000, 
maximum $5 million   
Carrier: State National
States: Ariz., Calif., Colo., Ill., Nev., and 
Ore.
Contact: Brandon Murphy at 804-475-
0064 or e-mail: brandon@cowbellcyber.
ai   

Special Event Insurance
Market Detail: K&K Insurance Group, Inc. 
(www.kandkinsurance.com) offers online 
quoting and binding capabilities for short-
term special events. The website is simple 
to use and provides an option to purchase 
coverage immediately using a credit 
card. The website can be found at www.
eventinsurance-kk.com. The program 
provides liability protection for organizers 
of events with a total attendance of 12,000 
or less; occurring consecutive event days 
of 10 or less. The new online program 
offers an option for invitation-style events 
with less than 200 attendees for a new low 
premium of $100. Rates for larger events 
have also been reduced. 
 For larger, complex special events, K&K 
offers a program with higher limits and 
more coverage options. 
Available limits: As needed   
Carrier: Nationwide
States: All states
Contact: Stacie Helton at 800-426-2889 
or e-mail: stacie_helton@kandkinsurance.
com

Personal Auto 
Market Detail: Orchid Insurance’s (www.
orchidinsurance.com) carriers have been 
insuring vehicles since they were first 
invented – everything from everyday cars 
to high-end, luxury vehicles. Key features 
of the auto policies include: choice of 
repair shop; agreed value - vehicles are 
protected on an agreed value basis, regard-
less of market depreciation; worldwide 
rental coverage that covers for damage to 
a rental car most anywhere in the world; 
use of OEM parts only - no knock-off or 
salvage/repaired parts; rental coverage up 

to $12,500 with loss of use and no per day 
limit; premium discounts by combining 
auto and home insurance that may bring 
considerable premium savings; waived 
deductible in the event of a total loss and 
high deductible options that can result in 
reduced annual premiums; cash settle-
ment option that offers optional coverage 
to allow an agreed value payout should 
insured not want to keep the vehicle after 
a covered loss resulting in damage that is 
more than half of the agreed value. 
Available limits: As needed 
Carrier: Various, admitted and non-admit-
ted available  
States: All states 
Contact: Marketing Dept. at 772-226- 5546 
or e-mail: marketing@orchidinsurance.
com

Nixer Comp Temporary Staffing 
Workers’ Compensation Program
Market Detail: Nixer Comp National 
(www.nixercomp.com) has an A-Rated, 
staffing friendly workers’ compensation 
program for best-in-class staffing compa-
nies and those that aspire to be. Guarantee 
cost & deductible programs as well as 
installment, pay-as-you-go, and monthly 
self-audit payment plans are available. 
The program was developed by a team 
of staffing industry professionals who 
wanted to create a program that works for 
the industry. Nixer Comp has partnered 
with StaffPro3, the staffing programs divi-
sion of PMC Insurance Group, a program 
administrator and wholesale insurance 
broker for the staffing industry. Tools and 
services available include: best practice 
assessments-proven diagnostics tools 
for evaluating risk management related 

policies and procedures; staffing specific 
resources, tools and forms connect-

ed to its Resource Center 
Loss Review and Analysis 

or Best Practice 
Assessment 
(BPA); staffing 
experienced risk 
management 
consultants; risk 
management 
action plans 
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the Media Insurance Network, 
a global network of media 
brokers, I get feedback from 
the responses from other 
countries and in some places, 
the governments are looking 
to create an insurance pool to 
reinsure the risk. If this takes 
place, then those markets will 
return sooner than others.”
 But for right now, the 
transfer of risk in the United 
States is not currently possible, 
she said. “Again, it going to 
take new markets to step up 
and solve this problem.” Current insurers 
will not be in a position to take new risk 
any time soon, she said. 
 While Hambry expects that many film 
and TV companies will have some insur-
ance coverage, the coverage is nowhere 
near the cost of what they expect to lose 
from COVID-19 disruption.
 According to Hambry, most film and TV 
studios carry a specialized film production 
package policy, which is where that civil 
authority coverage rests. Unlike a typical 
commercial business interruption policy, 
a specialized film production package 
policy with civil authority coverage doesn’t 
necessarily require physical loss or damage 
to trigger coverage. “The verbiage varies 
a little bit from carrier to carrier, but 
essentially the trigger is any act of a civil 
authority, municipality, state, government, 
etc., that prohibits filming from taking 
place or continuing.”
 Even so, Hambry added that even 
though claims first started being submitted 
about six weeks ago, he’s only seen just a 
handful of claim confirmations or coverage 
confirmations. “I think more will be 
coming in the weeks ahead.”

Future Products
 Not unlike the evolution of terrorism 
insurance, the development of a pandemic 
risk transfer mechanism will be critical 
moving forward.
 Hambry said that brokers and their 
insurance partners are already looking at 
new products, with pandemic coverage, to 
help entertainment risks going forward.  

 “We don’t have it yet, but I would hope 
that within the next 30 to 90 days we will 
have some type of pandemic insurance 
available to be purchased by the film 
and TV studios, which would essentially 
augment their coverage given their 
primary policy would have the COVID 19 
exclusion,” he said. “But right now, we 
don’t know what that would look like 
specifically. We don’t know what limits 
might be available. We don’t know what 
the associated costs would be, but we 
know that there will be a demand for it.” 
 A demand that wasn’t there just a few 
months ago, he said. 
 “If we approached a film studio client 
a year ago and suggested, ‘Hey, we have 
pandemic insurance, would you like to buy 
it?’ I think 95% or more would have looked 
at us like, ‘Why would we consider that? 
That’ll never happen.’”
 There could also be the development 
of other ancillary insurance products, 
Sadofsky said.
 “There is a market currently working 
with our teams to fill a temporary gap for 
promoters and production companies 
who have already committed funds or 
made advances to artists by protecting that 
promoter or production company from 
now until things reopen,” she said. “The 
coverage would pay if the key cast/talent 
should die before the shows are reopened, 
and it would trigger after a long waiting 
period if a disability were to occur as well.”  
This is called contract protection insurance 
and is a combination life/disability product 
for the key cast/or talent.

Lessons Learned
     Sadofsky said much has been 
learned through managing the 
risks of COVID-19, and more will 
come. 
     “As much as we plan and try 
to manage the risks with our 
clients, things can still happen 
outside of our control,” she said. 
“I personally sit with clients each 
renewal period, and we literally 
brainstorm about what can 
shut down their business. And 
in all those conversations with 
all my clients, no one saw this 

potential.” 
 Risks like nuclear, chemical, biological 
and radioactive incidents are excluded 
from typical insurance policies. But even 
they can be covered if the client wanted 
to pay for that insurance, she added.  
 “Even with all the prior epidemics, 
SARS for example, it just didn’t give us 
the sense that an entire country/world 
could be shut down simultaneously,” 
Sadofsky said. 
 Now, she thinks about what’s next.
One good lesson: “This has shown us that 
we can and will work around these chal-
lenges. Look at how many service business 
are working remotely and getting things 
done and the positive impact it’s having on 
the reduced pollution around the world,” 
she added. 

Spotlight: Entertainment
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Closing Quote

By Johnathan B. Isaacson

‘This dichotomy 
has caused uncer-
tainty concerning 
the enforceability 
of the contractual 

rights of marijuana 
related businesses 

and the ancillary 
industries that 

serve them, like 
insurers.’

arising from damaged marijua-
na plants or products would be 
uninsurable, as they are illegal 
under the CSA. Moreover, 
any claim for lost profits or 
business interruption suffered 
by MRBs would be uninsurable 
as well. While insurers could 
arguably agree to cover such 
losses as a matter of business 
practice, there would be no 
mechanism, at least at the 
federal level, whereby insureds 
could enforce such coverage 
obligations. 
 It is critical to note that 
such a broad interpretation of 
J. Lilly would contradict the 
holdings of other federal courts, 
which have allowed MRBs to 
recover for first-party losses of 
marijuana plants or products.   
 For example, in Green Earth 
Wellness Center, LLC v. Atain 
Specialty Ins. Co. in 2016, the 
court held that an insured’s 
recovery under a first-party 
property policy for damaged 
marijuana plants and 
products was not 
barred by the 
CSA.  
 

Legislative 
action at the fed-

eral level would help in 
providing a uniform federal 

policy regarding the rights and 
obligations of insureds and 

insurers operating in states 
where marijuana has been 
legalized.  

Isaacson is a partner at Kaufman 

Dolowich & Voluck LLP. Email: 

jisaacson@kdvlaw.com. Lipkowitz 

is an associate at Kaufman Dolowich 

& Voluck. Email: alipkowitz@kdvlaw.

com.

While the number 
of states that have 
legalized marijuana 

for medical or recreational 
use continues to grow, the 
cultivation, sale, distribution 
and possession of marijuana 
remains illegal under the 
federal Controlled Substances 
Act (CSA). This dichotomy has 
caused uncertainty concerning 
the enforceability of the 
contractual rights of marijuana 
related businesses (MRBs) and 
the ancillary industries that 
serve them, like insurers. 
 Unfortunately, inconsistent 
approaches taken by courts 
in addressing these issues 
have added fuel to the fire of 
confusion. A recent decision 
from the U.S. District Court 
of Oregon in J. Lilly, LLC v. 
Clearspan Fabric Structures 
International, Inc. called into 
question the enforceability of 
insurance policies providing 
first-party coverage to MRBs. 
In J. Lilly, the court considered 
whether a business licensed 
by Oregon to grow marijuana 
for commercial purposes could 
seek damages for lost profits 
under a breach of contract 
claim.  
 In that case, J. Lilly claimed 
it leased a defective commer-
cial greenhouse from Clearspan 
resulting in a loss of its 
anticipated marijuana 
crop. J. Lilly sought to 
recover the profits it 
would have realized 
from the sale of 
the marijuana had 
Clearspan’s greenhouse 
worked properly.  
 The court dismissed 
the claim for lost 
profits, holding that 

Enforceability of Cannabis Coverage Remains Hazy

awarding lost profits “would 
require the Court to compel 
[Clearspan] to violate the 
[CSA].” The court relied 
primarily upon Tracy v. USAA 
Cas. Ins. Co. (2012), which 
held that an insurer did not 
have an obligation to pay for 
the theft of several marijuana 
plants under a homeowners’ 
policy because payment would 
violate federal law.  
 The court in J. Lilly 
distinguished what appeared 
to be a contradictory 2018 
decision from the District 
Court of Oregon in Tarr v. USF 
Reddaway, Inc., which held 
that the plaintiff in a personal 
injury action could seek lost 
profit damages derived from 
a cannabis growing business, 
on the grounds that Tarr “did 
not address whether awarding 
damages to the plaintiff would 
compel the defendant to 
violate the CSA.”  
 The logic and legal frame-
work underpinning the J. Lilly 
and Tracy decisions could 
have broad implications for the 
insurability of first-party risk 
for MRBs. Taking these 
holdings to their 
extreme, any 
losses 

and Andrew A. Lipkowitz
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