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Knowing the plaintiffs’ strategy in detail 
can give defense counsel the advantage 
when considering and creating its own 
strategy. In our arena, we call this the 
“reverse reptile” strategy. Central to the 
Defense Counsel’s Playbook is creating lev-
erage as soon as practical to position the 
case for resolution, either by dispositive 
motion or by settlement – or a combination 
of the two. Let’s just say this up front: 
Early resolution on terms that take away a 
significant risk can be a win. 

The reverse reptile requires rethinking 
traditional defense strategies. Plaintiffs’ 
lawyers likely have more time – years more 
time, in some cases – than the defense to 
work up their case, develop it and select 
their experts. They know their blueprint 
going in, so the defense needs to come up a 
countering strategy quickly – one that can 
be tested and revised. You want to execute 
that strategy as much as possible during the 
course of the case to avoid surprises that 
raise the risk.

Join the Battle 
The Presentation and Preservation 
Letter(s)
Once plaintiffs’ counsel accepts a case, 
they’re going to set up the defendants. 
The first notice to a defendant may be a 
letter of representation with an evidence 
preservation request, which will be likely 
overbroad and burdensome. In different 
jurisdictions, case law differs in terms of 
what triggers evidence preservation.

Once put on notice of a potential claim, 
defense counsel should begin to gather and 
preserve all relevant evidence immediately 
and place a company-wide litigation hold 

on all emails, digital data and documents 
that may be relevant. The letter of 
representation is extremely crucial to the 
plaintiffs’ counsel for the set-up and for 
potential leverage throughout the litigation 
in hopes of filing some sort of spoliation 
motion later on. So, when defense counsel 
gets that letter, hopefully they already will 
have gathered all relevant information and 
preserved it. 

We’ve seen an uptick in motions for 
spoliation and sanctions in all the 
jurisdictions – a tactic plaintiffs’ counsel 
will use to obtain adverse jury instructions 
or to strike the defendant’s answer. We need 
to remove that arrow from their quiver 
by ensuring our preservation efforts are 
unassailable. More importantly, from the 
defense perspective, we want to make sure 
that we have that information to analyze 
evaluate the claims against us and advance 
the case toward resolution sooner rather 
than later. 

We also want to force scene and site 
inspections early because it can be difficult 
to defend an ongoing business. In a 
transportation case, for example, there are 
accident vehicles that must be preserved 
as evidence until the statute of limitations 
runs or until a trial proceeds years later. 
Yet, tractors and trailers are needed 
for business operations, and for small 
businesses without a fleet, the burden of 
evidence preservation is taxing. So, to the 
extent that you know who the players are, 
you can have the experts gather and inspect 
vehicles so you can release them for use 
with the consent of all parties.
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Plaintiff’s Counsel Has the Early Advantage, 
But…
Plaintiffs’ counsel will attempt to get 
immediate leverage by choosing the 
battlefield for their lawsuit. But if you have 
notice of a claim before the suit is filed, 
consider filing suit first in the venue of 
your choosing for declaratory judgment, 
if appropriate. There is no better leverage 
for the defense than taking this significant 
advantage away from plaintiffs’ counsel. 

Alternatively, we know from experience 
that federal court is oftentimes more 
advantageous for a defendant than state 
court, so see whether the case can and 
should be removed to federal court. Analyze 
immediately the jurisdictional and venue 
issues. In a mass casualty event where there 
are multiple plaintiffs, also consider early 
consolidation or multi-district litigation, 
at least for discovery purposes. Carefully 
review the plaintiff ’s complaint – this 
harkens back to the set-up in the Plaintiff 
Counsel’s Playbook; we’re talking about 

planting the seeds of corporate distrust 
and trying to get the jury angry at the de-
fendants. If you can flip the field of battle 
to one of your choosing, you have scored a 
significant early victory.

We also see inflammatory allegations 
inside the complaint such as citations to 
prior verdicts, news articles or things that 
are not relevant or in the least factual, along 
with requests for punitive damages that are 
not based in fact. 

In these situations, it is incumbent on 
defense counsel to take charge early by 
letting plaintiffs and the judge know there 
is no basis for any of that. We encourage 
defense counsel to be aggressive, to file 
motions to dismiss if they’re warranted so 
those allegations are stricken. You want 
to take away plaintiffs’ counsel’s ability 
to leverage those claims throughout 
the litigation. To the extent you can file 
motions and they have merit, do so. Can 
you file a challenge against the judges that 
are assigned to your cases? Again, think 

strategically. Think big picture when you’re 
assessing your case and think again about 
preliminary motion practice to challenge 
inflammatory or incendiary allegations – 
and always consider if motions to dismiss 
for failure to state a claim are appropriate 
under the applicable rules. 

Consider Pleading Affirmative Defenses 
Up Front
In many states, you don’t have to plead 
your affirmative defenses until much later. 
In Texas, for example, it’s almost up to the 
point of trial or whatever the scheduling 
order provides. But remember, you’re trying 
to get the case positioned for dispositive 
motion or resolution, and the way to do 
that is to match the plaintiffs’ hurry-up 
offense by hurrying up on defense. That 
means putting out everything up front. 
Chances are experienced plaintiffs’ counsel 
know what the affirmative defenses will 
be anyway because they’ve had time to 
prepare their case. They should know the 
strengths and the weaknesses. You’re not 
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giving away that much by pleading all the 
affirmative defenses right up front at the 
first opportunity. 

Now, there may be other affirmative 
defenses that come up later in the case that 
the evidence supports, and you can plead 
and amend at a later date. But try to get 
as many upfront as possible. They file the 
case, they start the battle, so it makes sense 
to come out swinging.

Evaluate Risk Spreading and Cost Sharing 
Opportunities
In early case evaluation, it is critical to 
explore parties known and unknown at 
the time of the evaluation to spread the risk 
and share the costs. Have all the players 
been extended an invitation to the party? 
Are there parties to which you can tender? 
Can indemnification and/or contribution 
claims be exercised? Evaluate and pursue 
these opportunities as early as possible. 
This can preserve arguments to shift costs 
under certain situations in the future.

Know the Jury Charge at the Beginning
The plaintiffs’ lawyers know what 
questions the jury is likely to be asked to 
answer at the conclusion of the evidence, 
and their discovery will follow the jury 
interrogatories or jury questions. Know the 
defense instructions and questions as well. 
In many states they’re standard and will 
guide your discovery to prepare for your 
closing arguments – when you’re asking a 
jury or telling a jury how to answer those 
key questions. It’s very important to put 
this all together in a holistic package early 
on. Again, hurry up the defense. Think of 
the end game at the beginning of the case. 
This is legal vision.

Know the Origin Story
An overarching takeaway is to humanize 
the corporate defendants to counter the 
reptile theory of corporate mistrust and 
social inflation. From the very beginning, 
put together a narrative of the corporate 
origin story and stick to it. The narrative 
is this: corporations contribute to the 
community and are composed of red-
blooded, hard-working citizens. 

Have the origin story and narrative 
ready. Develop it. Read the corporate 
website because that’s the public image of 
the company. Make sure the defense lawyers 
are educated about the company’s origin, 

its mission statement, how many people it 
employs, the corporation’s activities in the 
community, and the number of employees 
who live in the community. Shape the 
jury’s perception before they decide on 
the company’s credibility. Carry the origin 
story forward at every opportunity. 

Be consistent and credible in the 
narrative and presentation of your case; 
the more consistent you are, the less likely 
you are to stray from your strategy. And 
again, at the beginning of the case, think of 
the end of the case – before you select the 
jury, consider the questions the jury will 
be asked to answer and the instructions 
they will receive. At the outset, know what 
the potential jury will be told about the 
company and the narrative. In most cases, 
experienced defense lawyers know at the 
beginning what the case will look like at 
the end.

Target Discovery
Use Technology and Social Media
The availability of critical information 
on social and news media about an event 
can be overwhelming; often, everything 
you might want to get from a deposition 
is already out there. These days, what 
people often put out there in social media 
about themselves is shocking and its fertile 
ground for discovery. This is not to say that 
you don’t want to take depositions and get 
people under oath, but when you do take a 
deposition, you’ve got a lot of ammunition. 
This is free discovery, in many cases from 
the plaintiffs themselves.

Prepare the Corporate Reps
Corporate representatives’ depositions are 
a critical part of the Plaintiff Counsel’s 
Playbook as they look for sound bites to 
play back to the jury. But these same dep-
ositions are opportunities for defense 
counsel to turn the tables by humanizing a 
corporation through its executives. It’s wise 
to have as few corporate representatives 
testify as possible to thwart plaintiffs’ 
efforts to discover inconsistencies. 

Plaintiffs’ counsel will ask a corporate 
representative about dozens of topic 
areas, so to the extent possible, try to 
limit or narrow the topics and number 
of corporate representatives you put up. 
Give careful thought to the best people 
to put forward because they are the face 

the jury is going to see, associate and 
identify with the company. That’s why we 
say prepare, prepare and prepare them for 
their depositions. 

Be sure the witnesses and corporate 
representatives understand your focused, 
targeted strategy so they can stick to it 
and tell a pristine true story, and plaintiffs’ 
counsel won’t be able to put words in their 
mouths. Plaintiffs want sound bites. They’ll 
extend depositions as far as possible just to 
get a few good bits of video testimony, 
even a visual of the witness stuttering or 
stammering or looking very uncomfortable 
under the questioning. 

Witnesses need to know what to expect 
and should be prepared. We strongly 
recommend roleplaying – having someone 
play the part of a plaintiffs’ lawyer and grill 
potential witnesses, corporate witnesses 
especially, so they can be prepared to expect 
the worst and know the best when they see 
it. Also consider using professionals in 
the preparation process. There are many 
qualified communication specialists such 
as jury consultants who can help the 
witnesses feel more comfortable in the 
deposition room. 

The same goes for the experts. Make 
sure you have retained reputable outside 
experts who are experienced in their fields 
and will not be vulnerable to attack under 
Daubert challenges and the like. Plaintiffs’ 
counsel will file motions to strike as part of 
their playbook. Expect it. They are going to 
be aggressive whether they have grounds or 
not. Be sure your experts are experienced 
enough to withstand that kind of attack. 

Be sure the witnesses 
and corporate 

representatives 
understand your 

focused, targeted 
strategy so they can 
stick to it and tell a 

pristine true story
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Leverage Is Position and Power 
The defense doesn’t necessarily have to 
win at trial, especially if it has bad facts 
and high exposure. A win is containing the 
risk through resolution, and the best way 
to do that is though leverage. Sometimes 
filing that motion for summary judgment 
right before mediation will give you lev-
erage. Also, knowing your judge will point 
to certain arguments that judge will take 
under advisement and continue your 
settlement negotiations. 

If you’re taking a huge case to trial, 
make sure that you take advantage of mock 
trials and focus groups. If you’re not going 
to trial, but you have a big mediation, 
you’ll want to use those resources. Even in 
small cases, if your client is really firm on 
fighting and being aggressive, using those 
tools and referencing them during your 
negotiations can give you leverage. 

Think Resolution
The Sooner, the Better
Some of our most successful high-profile, 
high-exposure cases are resolved before 
discovery kicks off or before a complaint is 
filed. It’s incredibly important to all players 
to get closure and finality or to avoid PR 
issues. So, to the extent you can resolve 
cases early, that is the route to take. Again, 
with social media out there, sometimes 
you don’t even need formal discovery to 
effectively evaluate your case. Be sure to 
make the most of what you have. 

You don’t have to wait until you’re up 
against a trial date to get to the media-
tion table. And make sure that when you 
go to mediation you select a mediator that, 
obviously, both sides agree on and both 
sides respect. Among the most effective are 
judges, retired judges and private media-
tors who can handle a difficult client and 
will tell both sides the way it is. Often, you 
see that plaintiffs’ counsel have control 
issues with their client and an effec-
tive mediator can help bridge the 
gap to bring a case to resolution. 

Resolution Is a Process 
Resolution doesn’t happen overnight; it is 
a process. Most important, you have to 
establish a truce and show that every-
one benefits by resolving the matter 
now versus later. The best way to do 
that is to obtain leverage early and 

use it to your distinct advantage. Next, you 
need to give the other side something they 
want. It doesn’t have to be everything they 
want, exactly the way they want it. Once 
you know what they want, be creative and 
use all resources available to deliver it. This 
means making sure all decision-makers, 
clients, insurers and other relevant parties 
are involved in the strategy and its execu-
tion from the outset.

The Trial
Consider Alternatives to a Jury
Trial isn’t the only alternative to a settle-
ment. Consider offering a non-binding 
summary jury trial, which is a full-blown 
but miniature version of a trial. You have a 
jury, you go through the trial process, but 
it doesn’t count. It’s instructive and advi-
sory, giving you the opportunity to find 
out what a jury is likely to do with the facts 
– each side learns the strengths and weak-
nesses of their case. Sometimes the cases
are great on liability for a plaintiff but they
are not so great on damages – that tells the
plaintiff something. A summary jury trial
followed by a mediation also is a possibility. 

Another option is to propose an arbitra-
tion. Why? It can help manage the risk. You 
choose one to four arbitrators from usual 
sources – JAMS, AAA, retired judges – and 
you try the case to this panel of arbitrators, 
deciding the damage range you want from 
a defense standpoint. Then you negotiate a 
high-low range with the plaintiffs’ coun-
sel that brackets reasonable numbers. The 
numbers should not even approach the 
potential for a nuclear verdict for that case. 
Arbitration helps bring the case down to a 
more manageable level. There’s no appeal, 
the payment date is certain, the results are 
confidential. In some cases, it may 

be an appropriate alternative, and it man-
ages the risk in a really bad case.

If All Else Fails – Try the Case
The short time you have to make that all-
important first impression on the jury is 
critical, especially when you’re already 
sitting at the defense table with the deck 
stacked against you. Just getting the jury to 
resist making a rush to judgment is already 
a win. You fail here and the rest of the trial 
becomes even harder. Introduce yourself 
and your client in the context of the case, 
so the jury knows who you are and why you 
deserve a fair hearing. 

When questioning the jury during voir 
dire, craft questions that stick to your nar-
rative and the themes you’ve developed 
throughout litigation, including humaniz-
ing the company. During voir dire, watch 
the jury. Despite the obstacles and sep-
aration imposed during the pandemic, 
establish a connection to each potential 
juror. Take note of their initial response 
to your questions. What might their facial 
expressions signify? What does their body 
language say? Are they paying attention? 
Listen to what they say and observe how 
they respond. 

Jury questionnaires may help filter cer-
tain jurors, but there is no substitute for 
asking key questions in person to elicit gut 
reactions and raw thoughts and emotions. 
And then you want to follow up. Following-
up on questions creates a record for using 
your cause challenges, preserving your 
preemptory challenges. This is incredibly 
important for the defense because these 
individuals will decide your fate. 

Jury selection is a high art form, a com-
bination of psychology, sociology, science, 
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statistics, strategy, experience and good 
old-fashioned gut reaction mixed with a 
bit of the unknown and sometimes luck. 
Remember, the aim is to get a jury predis-
posed to your arguments. Contrary to what 
most lawyers are taught initially, a fair and 
impartial jury is the second-best option. To 
that end, the goal of voir dire is to smoke 
out those jurors who favor the other side so 
that you can make a record to strike them 
for cause. Alternatively, you don’t want 
your preferred jurors preach to their choir 
because that is a sure way to have them 
stricken. Know which questions to ask and 
how to ask them by doing your homework 
on potential jurors as quickly and accu-
rately as possible, and then use your skill 
and expertise at jury selection. 

Credibility Is Everything 
Defense counsel and the client are inextri-
cably intertwined in the minds of observ-
ers, and they must maintain credibility 
with the judge and jury throughout the 
proceedings. Most important, counsel and 
the client must assume that the jury is 
always watching, in and out of the court-
room, whether or not you are on the record. 
Everything said or done by anyone sitting 
at the defense table can and will be held 
against them. Be assured the same is true 
for your opponent. 

Credibility can hinge on whether one 
is reasonable. Do not be obstructive for 
the sake of being difficult. Don’t appear to 
be hiding things. Object only to cover the 
record and be strategic and cognizant of 
your appearance. Do not waste the jury’s 
time. Do not make promises that you can-
not keep. Jurors will hold lawyers to what 

they say and witnesses to what they hear on 
the stand or in video depositions. When the 
opposition does not maintain credibility, 
the defense must highlight this betrayal of 
trust. “False in one, false in all” has more 
impact than many can appreciate.

Counter-Anchoring Numbers Work
Plaintiffs’ counsel will show the jury the 
large eye-popping numbers they want filled 
in on the jury verdict form. It is not enough 
to hope or otherwise expect that the jury 
will reject those numbers outright, no mat-
ter how good your case. To help manage the 
risk, the defense can use counter-anchor-
ing numbers that have some reasonable 
basis to make the jury comfortable award-
ing a number to compensate the plaintiff, 
yet keep it very reasonable. The key is to 
have a rule, reason or rationale for the pro-
posed defense numbers so the jury under-
stands they are based on reason, common 
sense and, most importantly, the evidence. 
These numbers need to be well conceived 
and even tested by mock juries. Remem-
ber that jurors want to feel good about 
their ultimate decision. If you give them 
a way to do that without awarding incred-
ible numbers, they more than likely will 
go with a lower number. If you don’t offer 
sound alternatives, and if the facts are bad 
enough, they may actually award the plain-
tiffs’ high numbers. 

Have Appellate Counsel Attend Trial 
Always anticipate the “next step.” When in 
trial, it benefits the defense to have appel-
late counsel in attendance to help ensure 
appellate issues are sufficiently addressed 
on the record to justify an appeal. More-

over, this assurance will help the defense 
maintain leverage throughout the trial 
and potentially for any continued settle-
ment negotiations before the jury renders 
its verdict.

Post-Trial
It is highly likely the losing party will 
appeal the verdict and may seek a new 
trial. If the defense cannot rely on the 
jury verdict, it should have prepared a 
list of appellate issues covered in the trial 
record that can be briefed with appropriate 
support. Again, the parties should consider 
settlement, if it is not ordered by the court. 
No one wants to incur the time, expense 
and risk of a “do over,” so it is incumbent 
on the defense to leverage everything they 
can to achieve a reasonable outcome.

Conclusion
The Defense Counsel’s Playbook is not 
just a manual, but practical compendium 
developed and honed over time and 
through experience. One of the key 
elements of the playbook, however, is to 
respond to change – any revisions to the 
Plaintiff Counsel’s Playbook brought about 
by updates to technology and social media, 
or changes affecting the practice of law, 
such as the pandemic. At the core of the 
Defense Counsel’s Playbook is a system 
that works and a jury system that works 
– even in a period of nuclear verdicts.
Sometimes, however, we need to remember 
and remind opposing counsel, jurors, the
media and the public that defendants are
people, too, and they deserve justice.
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