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Nearly two years into the pandemic, the great majority of us in the legal 

profession have participated in some sort of virtual proceeding, from 

meeting our clients for the first time, to taking fact and witness 

depositions, to participating in court hearings and even mediating cases 

virtually. 

 

So, when it came time to prepare for trial in the midst of the pandemic, 

the idea of an expert witness testifying virtually at trial did not seem so 

surprising. 

 

As many health care organizations are still grappling with the rise in 

COVID-19 cases amid the spread of the delta variant, some still require 

their health care professionals to quarantine for 14 days upon returning 

from nonessential travel. 

 

Consequently, to avoid a two-week hiatus from their practice, expert 

witnesses now decline to appear in person for out-of-state trials, when 

before the pandemic, they were obligated to travel to the courthouse and 

testify in person. 

 

To avoid surprises and move for a continuance in a timely manner, you 

should ask your expert well before trial if they are bound by any travel 

restrictions or cannot appear in person for any other reason. You should also ask your court 

if it permits virtual trial testimony, and ask opposing counsel if they object to the expert's 

appearance virtually. 

 

It also is important to consider the risks and benefits before agreeing to present your key 

witness virtually. 

 

Recently, we participated in a civil jury trial in the Superior Court of the District of Columbia 

in which the plaintiff's two expert witnesses appeared by videoconference. Their absence 

from the courtroom was palpable, as jurors stared at the courtroom monitors to follow the 

dialogue. 

 

The experts were not as engaging and influential as they might have been if they had 

appeared in person. There was no eye contact, and we wondered how soon the jurors would 

lose their focus, especially at a time when many of us suffer from Zoom fatigue. 

 

Disengagement from the expert's virtual testimony was further exacerbated by technical 

interruptions and exhibits that were shared on the same monitor. The expert witness 

vanished to the side, and you could barely see them as they were testifying, further 

diminishing the impact of their testimony. 

 

The Question of Credibility 

 

It goes without saying that expert witnesses play a critical role in our civil trials, which are 

often decided on the weight of the expert's testimony. The credibility of our expert 

witnesses is, therefore, of paramount importance. 
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Jurors consider many factors when deciding whether an expert witness's opinions are 

credible. 

 

Preliminarily, jurors consider whether the expert has the education, training and experience 

to speak on the issues at hand. But when faced with two opposing experts with similar 

credentials and experiences, jurors are left with their own personal impression of the 

witness in deciding who is more credible. It can become a battle of the experts. 

 

Jurors consider an expert witness's demeanor and attributes. Are they confident or anxious? 

Are they likable or invasive? Do they make eye contact with jurors? Are they extroverted or 

introverted? Do they seem trustworthy? 

 

All of these factors play an important role in building the credibility of an expert witness. 

Without the benefit of having your expert witness testify live, an expert's persuasive nature 

can quickly vanish on a screen. 

 

As trial attorneys, we regularly instruct our witnesses to make eye contact with the jury. We 

instruct them to turn to the jury and answer questions directly, while making eye contact 

with each individual juror. 

 

This bolsters the witness's credibility, while acknowledging the jurors in their exclusive role 

as the ultimate fact-finder. In contrast, witnesses who do not make eye contact or who tend 

to avert their gaze present as uncertain or dishonest, diminishing their credibility before the 

jury. 

 

Mitigating the Medium 

 

The ability of an expert witness to make eye contact with a jury when testifying virtually is 

impossible. The expert witness is just in a square on a screen, looking at everyone and no 

one at once. Consequently, by having your expert testify virtually, you risk the jury 

becoming disinterested and unpersuaded by the expert's testimony. 

 

Have your expert explain the reason for their physical absence, so that the jury appreciates 

that the expert takes this matter seriously and was prohibited from appearing in person, 

due to limitations outside his or her control. 

 

You should also avoid eliciting long-winded testimony. Advocate that the expert give clear 

and precise testimony, so that the jury appreciates and understands the expert's opinion. 

 

You or your expert may also want to call out to the jury to trigger their attention. For 

example, you can say, "I want you to tell the jury …," or have the expert begin by saying, 

"It is important for the jury to understand …," prompting the jury to focus on what the 

expert is just about to explain. It is also a simple way of making sure that the jury feels 

seen, virtually. 

 

Experts who appear virtually are also limited in their ability to engage the jury in 

demonstrative exhibits. In a medical malpractice case, for example, the experts would not 

have the ability to stand in front of the jury and explain medical demonstratives, draw the 

jury's attention to significant pathology or highlight critical points on a whiteboard. 

 

If you intend to have your expert describe demonstratives, make sure the courtroom's 

virtual conferencing platform has the ability to display the demonstrative and allow your 



expert to annotate it in real time. 

 

You can also allow the expert to use a drawing tool on the virtual conferencing platform to 

demonstrate his point, as he would on a whiteboard or physical demonstrative. Webex and 

Zoom both have these options. 

 

In addition, if there is a section in the records that needs to be highlighted, you or the 

expert can do that in real time on the virtually displayed exhibit. 

 

It also may be advisable to do a test run with your expert in advance of the trial to avoid 

any day-of setbacks. 

 

As opposing counsel, you should be prepared for the irregularities of virtual trial testimony. 

Keep it simple and short. Remember, the jury will be just as detached from your cross-

examination as they were from the other counsel's direct examination. 

 

You may want to rethink your tone and demeanor on cross-examination. While it may be 

easy to grandstand and dominate a witness during an in-person examination, the same may 

not hold true for a cross-examination conducted virtually. 

 

Consider approaching the expert witness with precision on cross-examination. Focus on 

eliciting the testimony that is most effective to your case, and not waste time on 

superfluous information or arbitrary attacks. The more drawn out the cross-examination is, 

the more you risk losing the jury's focus on what is important. 

 

Also, be prepared to share your exhibits virtually so that the expert can see them and be 

questioned on them, as they would if they were there in person. 

 

If you intend to impeach an expert witness with prior inconsistent statements, make sure 

you have the ability to display the transcript for the witness to review. This will avoid having 

the expert complain that they do not have a copy of what you are referencing, while 

ensuring that your impeachment tactics are seamless. 

 

Conclusion 

 

Virtual trial testimony by an expert witness has its advantages and disadvantages. As more 

and more courthouses open up and trials proceed, the requests for virtual testimony may 

become more common. We also have heard and seen courts allow for virtual trial testimony 

by experts in other jurisdictions. 

 

It is important to weigh the risks and benefits of experts testifying virtually, whether they 

appear for your client or the opposing side. Be prepared and develop strategies for how best 

to engage the expert and the jury in this new virtual space, because the last thing you want 

to do is have your whole case hinge on a single square. 
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article is for general information purposes and is not intended to be and should not be taken 

as legal advice. 

 


