WORKING
WITH HYBRID
WITNESSES

22

April/May 2020 | Practical Law

© 2020 Thomson Reuters. All rights reserved.

Unlike other testifying experts in litigation, hybrid witnesses
give both fact and opinion testimony based on their first-hand
knowledge of relevant facts as well as their training and
experience in a particular field. Hybrid witnesses can be
invaluable in bolstering a party’s case, but they are subject
to certain limitations and their use can raise unique legal
and tactical issues. Before designating an individual as a
hybrid witness, or challenging an opposing party’s hybrid
witness, counsel must understand the parameters of hybrid
witness testimony and the implications of using hybrid
witnesses at each phase of a litigation.
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estimony from both fact and expert witnesses is
often necessary to establish a claim or defense
in litigation. There are three types of testifying
expert witnesses:



Experts specially retained to provide expert testimony
in a case (sometimes referred to as retained experts).



Parties’ employees whose duties regularly involve
giving expert testimony.



Hybrid witnesses (sometimes referred to as nonretained experts).

Hybrid witnesses are fact witnesses with first-hand
knowledge of the occurrences at issue in a lawsuit who
also have the requisite training, skill, education, and
experience that qualify them to provide expert testimony
in the case under Federal Rules of Evidence (FRE) 702,
703, and 705 (see Ford v. NCL Bahamas Ltd., 2019 WL
3937127, at *2, *6-8 (S.D. Fla. June 4, 2019)). Hybrid
witnesses can use their knowledge and experience in a
particular field to interpret the facts they observed, give
opinion testimony, and form conclusions about those
facts. They are often professionals, such as engineers,
physicians, and accountants. A typical example of a
hybrid witness is a physician who diagnosed and treated
a patient for personal injuries sustained in an accident
and later offers expert testimony in a resulting personal
injury lawsuit based on the physician’s diagnosis and
treatment of the patient-plaintiff.
This article provides guidance for counsel on how to
navigate a case involving hybrid witnesses from discovery
through trial. It addresses:


The benefits of using hybrid witnesses.



The scope and limits of hybrid witness testimony.



Disclosure requirements under the Federal Rules of
Civil Procedure (FRCP) that apply to hybrid witnesses.



Privilege issues specific to hybrid witnesses.



Considerations for taking or defending depositions of
hybrid witnesses.



The use of Daubert motions to exclude hybrid witness
testimony at trial.



How to prepare a hybrid witness for trial or challenge
the opposing party’s hybrid witness testimony.

BENEFITS OF USING HYBRID WITNESSES
Hybrid witnesses can offer several advantages over other
testifying experts, including:
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Direct knowledge of the relevant information.
Compared to retained experts, hybrid witnesses have
more in-depth knowledge of the client’s products,
services, and inner workings. For example, a developer
for a company may have knowledge about the
company’s product lines or other information about
the company that an outside expert may not be able to
access or learn. Given their personal involvement in the
underlying circumstances of the case, hybrid witnesses
may have a better understanding of what information
is important to convey to a jury and how to credibly
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respond to an unexpected question or area of inquiry
by opposing counsel.


Cost savings. Using hybrid witnesses can save parties
the substantial cost of retaining a professional expert.



Time savings. Unlike retained experts, who often
require weeks or months to acquaint themselves with
the facts and relationships of the parties in a case, hybrid
witnesses may already have this knowledge due to their
involvement in the underlying circumstances of the case.



Favorable jury perception. Juries typically perceive
hybrid witnesses to be more credible than paid
experts because hybrid witnesses generally form their
observations and opinions without the persuasive
influence of litigation or personal financial gain. A jury
may view the fact that a hybrid witness is not receiving
compensation for their testimony as indicative of a
fair-minded witness as opposed to a biased or an easily
influenced hired gun.

SCOPE OF HYBRID WITNESS TESTIMONY
Unlike other experts, hybrid witnesses are limited to
testifying based on their personal knowledge and
observations they made in the ordinary course of their
duties or through ground-level involvement in the events
giving rise to the litigation (see, for example, Indianapolis
Airport Auth. v. Travelers Prop. Cas. Co. of Am., 849 F.3d
355, 371 (7th Cir. 2017) (quoting Downey v. Bob’s Discount
Furniture Holdings, Inc., 633 F.3d 1, 6 (1st Cir. 2011))).
The distinction between a hybrid witness and other
types of testifying experts is not always clear and, in
some cases, an individual may be characterized as a
hybrid witness regarding some opinions and a retained
or specially employed expert regarding others (see, for
example, Meredith v. Int’l Marine Underwriters, 2011 WL
1466436, at *4 (D. Md. Apr. 18, 2011)). This distinction is
important because hybrid witnesses who testify based
on their personal knowledge and observations are not
subject to the detailed expert disclosure requirements
set out in FRCP 26(a)(2)(B).
Before designating a hybrid witness, counsel should
understand:


The types of cases in which hybrid witnesses are
commonly used.



The limits of hybrid witness testimony.



How courts determine whether an individual is a
hybrid witness.

CASES USING HYBRID WITNESSES

Parties have used hybrid witnesses to support their
claims in various types of cases, including, for example:


A personal injury case, where the treating physicians
testified about the observations and conclusions they
made during the course of treatment, including their
opinions on what caused an injury or whether a treatment
was necessary (see Lopez v. United States, 312 F. Supp. 3d
390, 397 n.9 (S.D.N.Y. 2018); Lebron v. Royal Caribbean
© 2020 Thomson Reuters. All rights reserved.

Cruises, Ltd., 2018 WL 4539706, at *5 (S.D. Fla. Sept. 21,
2018); Farris v. Intel Corp., 493 F. Supp. 2d 1174, 1180
(D.N.M. 2007); but see Barnes v. Costco Wholesale Corp.,
2019 WL 3101605, at *1 (D. Md. Apr. 18, 2019) (stating
that having a treating physician testify about causation
transforms the witness into a “classic expert” for which
an FRCP 26(a)(2)(B) expert report is required)).


A case involving misappropriation of trade secrets,
where a mechanical engineer employed by a party
testified about the subject product’s designs and
features (see Feng Trading Co. Ltd. v. Quick Fitting, Inc.,
2018 WL 6726557, at *3, *8 (D.R.I. Dec. 21, 2018)).



A product liability case,
where engineers employed
by a party testified about the
subject product’s development
and design (see Companhia
Energetica Portiguar v.
Caterpillar Inc., 2017 WL
10775768, at *23-24 (S.D. Fla.
June 12, 2017); United States
v. Sierra Pac. Indus., 2011 WL
2119078, at *4-5 (E.D. Cal.
May 26, 2011) (citing the 2010
Advisory Committee’s Note to
FRCP 26(a)(2)(C))).





Courts look to the source of the
facts on which a witness’s opinion
is based when determining
whether the witness is a hybrid
witness or other type of testifying
expert. Whether a witness was
hired or paid to testify is not the
sole deciding factor.

A breach of contract case
involving construction services,
where construction workers
testified about information
they obtained and opinions
they formed while performing
construction tasks on the subject
project (see Am. Prop. Constr. Co. v. Sprenger Lang
Found., 274 F.R.D. 1, 4-5 (D.D.C. 2011)).

A case arising from a fire that occurred in connection
with a renovation project, where an architect,
accountants, and an engineer involved in the project
testified based on their factual observations and the
professional analyses they rendered during the project
(see Beechgrove Redevelopment, L.L.C. v. Carter & Sons
Plumbing, Heating & Air-Conditioning, Inc., 2009 WL
981724, at *6 (E.D. La. Apr. 9, 2009)).

LIMITATIONS OF HYBRID WITNESS TESTIMONY

Unless they provide an FRCP 26(a)(2)(B) expert report,
hybrid witnesses cannot offer testimony that is based on:


Information that extends beyond the witness’s
personal involvement or eyewitness observations.



Information provided to the witness by an attorney.



Materials prepared in anticipation of litigation rather
than in the ordinary course of the witness’s work.



“After-the-fact” examinations or investigations, especially
if they are performed in connection with litigation.

(See, for example, Goodman v. Staples the Office
Superstore, LLC, 644 F.3d 817, 826 & n.2 (9th Cir. 2011)
(holding that physician hybrid witnesses may testify
about observations and opinions they formed during
© 2020 Thomson Reuters. All rights reserved.

the course of a patient’s treatment but not about any
conclusions they made after reviewing a complete set
of the patient’s medical records); Avnet, Inc. v. Motio,
Inc., 2016 WL 927194, at *4-5 (N.D. Ill. Mar. 4, 2016);
Kondragunta v. Ace Doran Hauling & Rigging Co., 2013 WL
1189493, at *10-12 (N.D. Ga. Mar. 21, 2013); Ulbrick v UBR
Prods., Inc., 2011 WL 500034, at *4 (E.D. Mich. Feb. 8,
2011) (holding that a mechanic hybrid witness may testify
about his observations and opinions formed during his
repair of the subject vehicle but not about opinions he
formed during an after-the-fact examination conducted
to determine the cause of the accident).)

DETERMINING WHETHER AN INDIVIDUAL IS A
HYBRID WITNESS

Courts look to the source of the facts on which a witness’s
opinion is based when determining whether the witness
is a hybrid witness or other type of testifying expert.
Whether a witness was hired or paid to testify is not the
sole deciding factor (Avnet, Inc., 2016 WL 927194, at *5).
The key inquiry is usually whether the witness’s opinions
are based on facts the witness learned or observations
the witness made during the normal course of the
witness’s duties. If so, the court is likely to deem the
witness a hybrid. By contrast, opinions the witness forms
in anticipation of litigation or outside the normal course of
the witness’s duties are almost always considered expert
opinions provided by a specially employed or retained
expert (see above Limitations of Hybrid Witness Testimony).
As noted above, a court may deem an individual a
hybrid witness regarding some opinions and a specially
employed or retained expert regarding others (see above
Scope of Hybrid Witness Testimony).

DISCLOSURE REQUIREMENTS
Unlike other types of testifying experts, hybrid witnesses
do not need to submit an FRCP 26(a)(2)(B) expert report
detailing, among other things, all of the expert’s opinions
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and the bases for those opinions (for more information,
search Experts: Expert Reports on Practical Law).
Instead, hybrid witnesses must submit a disclosure
that states:


The subject matters on which they are expected to
present evidence.



A summary of the facts and opinions about which they
are expected to testify at trial.

(FRCP 26(a)(2)(C).)
Counsel must make this disclosure to the opposing
party at least 90 days before trial (FRCP 26(a)(2)(D)).
The expert testimony of hybrid witnesses is limited to
the scope of the matters set out in the disclosure (see
Jorgensen v. Ritz-Carlton Hotel Co., 2017 WL 3390582, at
*7-8 (D. Colo. Aug. 8, 2017)).
When working with hybrid witnesses, it is important for
counsel to understand:


How to satisfy the disclosure requirements.



The consequences of a deficient disclosure.

SATISFYING THE DISCLOSURE REQUIREMENTS

The disclosure requirements applicable to hybrid
witnesses under FRCP 26(a)(2)(C) are considerably less
onerous than those applicable to expert witnesses under
FRCP 26(a)(2)(B) (see 2010 Advisory Committee’s Note to
FRCP 26(a)(2)(C)).
Although an FRCP 26(a)(2)(C) disclosure does not require
undue detail, some courts have held that the description
of the subject matters, facts, and opinions in the
disclosure must be precise and not vague generalizations
(see Meredith, 2011 WL 1466436, at *7). Most courts have
held that a hybrid witness disclosure is sufficient under
FRCP 26(a)(2)(C) where it states the witness’s actual
opinions and the facts the witness relied on in forming
those opinions, rather than just the topic of the opinion
or the type of facts about which the witness expects to
testify (see, for example, Jorgensen, 2017 WL 3390582,
at *8 (finding an FRCP 26(a)(2)(C) disclosure sufficient
where it set out three specific areas on which the hybrid
witness would testify as well as citations to the witness’s
deposition testimony discussing those issues)).
Courts have deemed FRCP 26(a)(2)(C) disclosures
insufficient where a party merely:


Cited generically to a large volume of documents and
stated that the hybrid witness’s opinions are based on
those documents (see SEC v. Nutmeg Grp., LLC, 2017
WL 4925503, at *4 (N.D. Ill. Oct. 31, 2017); Ballinger v.
Casey’s Gen. Store, Inc., 2012 WL 1099823, at *3-4 (S.D.
Ind. Mar. 29, 2012)).



Referred to the hybrid witness’s deposition testimony (see
State Auto Mut. Ins. Co. v. Freehold Mgmt., Inc., 2019 WL
1436659, at *8 (N.D. Tex. Mar. 21, 2019); Cooper v. Meritor,
Inc., 2018 WL 1513006, at *3 (N.D. Miss. Mar. 27, 2018)).

Where the court deems an individual both a hybrid
witness and a retained expert, in addition to submitting
26
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an FRCP 26(a)(2)(C) disclosure, the individual must
submit an FRCP 26(a)(2)(B) expert report in connection
with any opinion the witness formed in anticipation of
litigation or outside the ordinary course of the witness’s
duties (see Meredith, 2011 WL 1466436, at *4).
Search Experts: Expert Reports for more on the expert report
required by FRCP 26(a)(2)(B).

CONSEQUENCES OF A DEFICIENT DISCLOSURE

Under FRCP 37(c)(1), if a party fails to provide an expert
disclosure as required under FRCP 26(a)(2), exclusion
of the non-disclosed expert evidence is automatic and
mandatory, unless the non-disclosure was justified or
harmless. However, courts consider exclusion to be a
harsh remedy and often find either that disclosure was
not required or the failure to disclose was harmless (see,
for example, Izzo v. ING Life Ins. & Annuity Co., 235 F.R.D.
177, 186 (E.D.N.Y. 2005) (quoting Update Art, Inc. v. Modiin
Publ’g, Ltd., 843 F.2d 67, 71 (2d Cir. 1988)); but see DíazCasillas v. Doctors’ Ctr. Hosp. San Juan, 342 F. Supp. 3d 218,
230-31 (D.P.R. 2018) (excluding an individual as an expert
witness and allowing him to testify only as a lay witness)).
The party moving to exclude a hybrid witness’s expert
testimony based on a deficient disclosure bears the initial
burden of showing that a valid basis for preclusion exists.
If the moving party meets that burden, the burden then
shifts to the proponent of the hybrid witness testimony to
demonstrate that the failure to disclose was justified or
harmless (see Davis v. Geo Group, 2012 WL 882405, at *2-3
(D. Colo. Mar. 15, 2012)). Courts consider several factors
when analyzing whether an inadequate disclosure or a
non-disclosure is harmless, including but not limited to:


The prejudice or surprise to the party against whom
the witness’s testimony is offered.



The ability to cure any prejudice.



The bad faith or willfulness involved in not disclosing
the witness’s testimony.



The non-disclosing party’s explanation for failing
to disclose.



The importance of the witness’s testimony.



The likelihood of disruption to the trial.



Whether an extension of discovery to permit further
disclosures is warranted.

(See Howe v. City of Akron, 801 F.3d 718, 747-48 (6th Cir.
2015) (setting out and adopting a five-factor test used
in the Fourth Circuit to determine whether an omitted
or late disclosure is substantially justified or harmless);
Tribble v. Evangelides, 670 F.3d 753, 759-60 (7th Cir.
2012); Patterson v. Balsamico, 440 F.3d 104, 117 (2d Cir.
2006) (discussing the failure to disclose trial witnesses
under FRCP 26(a)(3)); Prod. Design Servs., Inc. v.
Sutherland-Schultz, Ltd., 2015 WL 4945745, at *5-6 (S.D.
Ohio Aug. 20, 2015) (stating that even if the court were
to find that the defendant did not properly disclose that
its expert witnesses would also testify as fact witnesses,
© 2020 Thomson Reuters. All rights reserved.

the plaintiff did not suffer harm because it was placed on
notice of the witnesses’ knowledge).)

PRIVILEGE ISSUES SPECIFIC TO HYBRID
WITNESSES
When working with hybrid witnesses, counsel should be
aware of the unique privilege considerations that arise
because of the dual role that hybrid witnesses play.
The work product protection extends to drafts of the
FRCP 26(a)(2)(C) disclosure, however, communications
between counsel and hybrid witnesses typically are not
privileged (FRCP 26(b)(4)(B), (C); see Pacificorp v. Nw.
Pipeline GP, 879 F. Supp. 2d 1171, 1213 (D. Or. 2012) (noting
that because hybrid witnesses have first-hand factual
knowledge of events in the case, any potential biases in
their testimony would be shielded from the fact-finder
if their communications with counsel were protected);
Sierra Pac. Indus., 2011 WL 2119078, at *10 (same)).
Several courts have applied this principle even where the
hybrid witness is a party employee, holding that a party’s
designation of an employee as a hybrid witness waives all
applicable privileges, including the attorney-client privilege
for communications between the witness and counsel (see
Garcia v. Patton, 2015 WL 13613521, at *4 (D. Colo. July 9,
2015); PacifiCorp, 879 F. Supp. 2d at 1212-14; Sierra Pac.
Indus., 2011 WL 2119078, at *10; but see Marks Constr. Co.
v. Huntington Nat’l Bank, 2009 WL 10710117, at *4 (N.D. W.
Va. Sept. 24, 2009) (finding communications between an
employee hybrid witness and counsel were protected by
the attorney-client privilege); USGen New England, Inc. v.
TransCanada Pipelines, Ltd. (In re USGen New England, Inc.),
2007 WL 2363353, at *10-14 (Bankr. D. Md. Aug. 16, 2007)).
The privilege waiver applies to all items the hybrid
witness considered that relate to the subject of the
witness’s expert opinions. Courts have interpreted the
term “considered” broadly to include all documents and
communications a hybrid witness “generated, saw, read,
reviewed, and/or reflected on … regardless of whether
the documents ultimately affected their analysis.” (See,
for example, Sierra Pac. Indus., 2011 WL 2119078, at *11.)
Although the court in Sierra Pacific Industries specifically
declined to hold that designating an individual as a hybrid
witness automatically waives all applicable privileges in all
cases, it implied that waiver may apply to communications
about the hybrid witness’s fact testimony (2011 WL
2119078, at *10 (“While it is desirable that any testifying
expert’s opinion be untainted by attorneys’ opinions and
theories, it is even more important that a witness who is
testifying regarding the witness’s own personal knowledge
of facts be unbiased. Therefore, at least in some cases,
discovery should be permitted into such witnesses’
communications with attorneys, in order to prevent, or at
any rate expose, attorney-caused bias.”)).
Counsel should therefore take care when drafting
the FRCP 26(a)(2)(C) disclosure where the witness is
a party employee. An overly broad description of the
subject of the hybrid witness’s testimony may result in
© 2020 Thomson Reuters. All rights reserved.

an unintended waiver of the attorney-client privilege
and work product protection regarding all aspects of
the witness’s testimony, not just the witness’s expert
opinions (see, for example, City of Wy., Minn. v. Procter &
Gamble Co., 2019 WL 245607, at *6 (D. Minn. Jan. 17,
2019) (“While it may very well be that any waiver applies
only to documents and information [the hybrid witness]
considered in connection with his proposed testimony,
the sweeping, all-encompassing nature of [the]
Rule 26(a)(2)(C) disclosure has effectively nullified any ‘in
connection with’ limitation in this case.”)).
Notably, there is no case law that squarely addresses
whether waiver applies to communications between
counsel and a hybrid witness where the witness is also
counsel’s client and a named party to the suit.
Given these issues, counsel working with testifying
experts should consider all potential privilege-related
pitfalls when:


Determining whether to designate an individual as a
hybrid witness.



Communicating with and providing documents to
an individual whom they may later designate as a
hybrid witness.



Drafting the FRCP 26(a)(2)(C) disclosure.
Search Expert Privilege and Confidentiality Considerations
Checklist for more on protecting privilege, work product immunity,
and confidentiality when working with experts during litigation.
Search Attorney-Client Privilege and Work Product Doctrine
Toolkit for a collection of resources to help counsel navigate
the attorney-client privilege and the work product doctrine in
federal litigation.

DEPOSITIONS OF HYBRID WITNESSES
Contrary to the practice in some state courts, a party
in federal court may depose a hybrid witness about
the witness’s expert opinions (FRCP 26(b)(4)). Counsel
should weigh the potential benefits and risks of deposing
a hybrid witness, many of which are similar to the pros
and cons of deposing a retained expert, and should
understand the key issues involved in:


Preparing to take a hybrid witness deposition.



Taking a hybrid witness deposition.



Defending a hybrid witness deposition.
Search Deposition Toolkit for a collection of resources to assist
counsel with noticing, preparing for, and taking and defending
depositions of parties, non-parties, and experts in federal
litigation.

PREPARING TO TAKE A HYBRID WITNESS DEPOSITION

In preparing to depose a hybrid witness, counsel should:


Perform a comprehensive search of the witness’s:
z

background;

z

education;
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z

work history;

z

publications (if any);

z

involvement in other litigations (if any); and

z

social media and professional
development accounts.



Consult with their client and the experts who will testify
in support of the client to prepare targeted questions.



Review the witness’s FRCP 26(a)(2)(C) disclosure.
Although this disclosure may not give counsel the benefit
of a detailed expert report, it provides information about
the general subject matters, facts, and opinions the
hybrid witness expects to testify about at trial.
Search Depositions: Deposing an Expert (Federal) for more on
researching an expert in preparation for a deposition.

TAKING A HYBRID WITNESS DEPOSITION

Because hybrid witnesses do not have to submit
an FRCP 26(a)(2)(B) expert report laying out their
conclusions and methodologies in connection with
opinions they formed while performing their regular

Search Depositions: Taking a Deposition (Federal) for more on
the key steps and considerations involved in taking a deposition.

Asking Effective Deposition Questions

Because most hybrid witnesses do not regularly
give expert testimony in litigation, they may be
unfamiliar with the mechanics of a deposition and the
litigation process. Deposing counsel can use this to
their advantage by asking complex and open-ended
questions, which may cause hybrid witnesses to:


Over-share and explain their answers with greater
detail than necessary. This is especially true with
certain professionals who are trained to explain how
processes work.



Volunteer information before the defending attorney
has an opportunity to object.



Provide important or useful information that a more
experienced expert witness may not reveal.



Contradict themselves or other witnesses in the case.



Become rattled, lose confidence, and doubt their
ability to testify adequately before a jury.

When preparing a hybrid witness
for a deposition, counsel should be
cognizant of the fact that counsel’s
communications with the witness
are not privileged, unless the
witness is a party employee and the
relevant jurisdiction considers party
employees subject to the attorneyclient privilege.



Understand how to effectively question the witness.



Be prepared to deal with an uncooperative witness.



Consider the effect of proceeding with a deposition
if the witness has not provided an FRCP 26(a)(2)(C)
disclosure.
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Look for any factual or evidentiary gaps or other issues
in the witness’s testimony.
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Who, what, where,
when, why, and how
questions, followed by
more targeted questions
to explore the depths
and nuances of the
witness’s opinions.



For further descriptions
or explanations, if the
witness’s testimony
requires additional
clarification or
information.

Questions such as “Is
that all?” or “Anything
else?” to box the witness
into their deposition
testimony in the event
that the witness attempts
to provide new testimony
at trial (see below Challenging the Opposing Party’s
Hybrid Witness Testimony).

duties, counsel can use the deposition to explore
undisclosed evidence that the hybrid witness may testify
to at trial.
Counsel taking a hybrid witness deposition should:

As with any other witness,
counsel deposing hybrid
witnesses should ask:





Whether there are any documents that can refresh the
witness’s recollection, if the witness claims not to recall
the answer to a question.

Additionally, counsel deposing hybrid witnesses
generally should ask about:


Any relevant documents authored or received by the
witness or about which the witness has knowledge.



Each subject matter, fact, and opinion listed in the
FRCP 26(a)(2)(C) disclosure, parsing out and clarifying
© 2020 Thomson Reuters. All rights reserved.

on the record which parts of the testimony the witness
is testifying to as:
z

z

a fact witness (generally, the witness is testifying as
a fact witness if the testimony is about the witness’s
observations); and

In some circumstances, counsel may depose a hybrid
witness without the benefit of an FRCP 26(a)(2)(C)
disclosure either because:

an expert witness (generally, the witness is testifying
as an expert witness if the testimony is about the
witness’s opinions and conclusions).



At the time of the deposition, the opposing party had
identified the witness as only a fact witness.



The witness’s disclosure was untimely.



The bases for the witness’s qualifications, expertise,
methodology, and opinions, for the portions of the
deposition where the witness is testifying as an expert
(for more information, search Depositions: Deposing
an Expert (Federal) on Practical Law).



Whether anyone else may have information relevant to
the issues in the case and, if so:
z

Deposing a Hybrid Witness Who Has Not Provided an
FRCP 26(a)(2)(C) Disclosure

whether the witness discussed the issues with those
individuals;

z

what they discussed; and

z

the outcomes, if any, of those conversations.

Deposing an Uncooperative Hybrid Witnesses

A hybrid witness may be less likely to openly share
information with deposing counsel if the witness is well
prepared or hostile (for example, where the opposing
party is the witness’s employer). When dealing with a
difficult or reluctant hybrid witness, asking open-ended
questions may not reveal useful testimony.
In these situations, deposing counsel should consider
asking shorter and more targeted questions, focusing on
the topics covered at most expert depositions (for more
information, search Depositions: Deposing an Expert
(Federal) on Practical Law). When properly executed, this
approach can allow counsel to explore and establish the
witness’s knowledge and opinions.
However, counsel should keep in mind that this
approach may:

Where counsel has had an opportunity to depose the
hybrid witness and explore relevant documents and the
witness’s opinions, a court is likely to deem the failure to
provide an FRCP 26(a)(2)(C) disclosure harmless because
the witness’s deposition testimony put all parties on
notice of the subject and scope of the witness’s testimony
(see Gecker v. Menard, Inc., 2019 WL 4166859, at *2-3
(N.D. Ill. Sept. 3, 2019) (collecting cases)).
Although counsel may reserve their rights on the record
at the deposition to recall the witness at a later time, as
a practical matter, by proceeding with the deposition in
the absence of an FRCP 26(a)(2)(C) disclosure, counsel
may not have another opportunity to further depose the
witness (see Gecker, 2019 WL 4166859, at *3 (stating
that even though the post-deposition FRCP 26(a)(2)(C)
disclosure was inconsistent with the hybrid witness’s
deposition testimony, “that is a risk [the] [d]efendant
ran by going forward with the deposition without the
Rule 26(a)(2)(C) disclosure”)).
Addressing Gaps or Other Weaknesses in
Hybrid Witness Testimony

If a deposition exposes weaknesses in the hybrid
witness’s testimony or the opposing party’s proof,
the opposing party may then try to fill any factual
or evidentiary gaps through other fact or expert
witnesses or additional evidence. Deposing counsel
should be mindful of this possibility and be prepared to
address it by:



Result in a longer, more difficult deposition that is less
conversational in nature.



Deposing any additional witnesses disclosed by the
opposing party.



Not establish the limits of the witness’s subject
matter knowledge, opinions, or methodology. Without
any guidance from the witness, it is unlikely that
counsel, who is not an expert, will be able to ask
enough pointed questions to fully cover the witness’s
knowledge base.



Being alert to any discrepancies between the hybrid
witness’s deposition testimony and the testimony of
the hybrid witness (or another witness) at trial (see
below Challenging the Opposing Party’s Hybrid Witness
Testimony).



Impair counsel’s ability to evaluate the witness’s
demeanor when the witness is confronted with
difficult, more general questions or how the witness
may appeal to a jury. For example, employing this
approach may not allow counsel to observe:
z
z

what types of questions may rattle the witness; or
whether the witness portrays a consistently calm
and measured demeanor, or becomes defensive or
argumentative when challenged.

© 2020 Thomson Reuters. All rights reserved.

DEFENDING A HYBRID WITNESS DEPOSITION

When preparing a hybrid witness for a deposition,
counsel should be cognizant of the fact that counsel’s
communications with the witness are not privileged,
unless the witness is a party employee and the relevant
jurisdiction considers party employees subject to the
attorney-client privilege (see, for example, Marks, 2009
WL 10710117, at *4; see above Privilege Issues Specific to
Hybrid Witnesses). If the attorney-client privilege applies,
counsel should provide the witness with as much insight
into the litigation process and the client’s strategy
as possible.
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As with any witness, when preparing a hybrid witness for
a deposition, counsel should:




Explain the basic mechanics of a deposition, including
the ground rules and how attorney objections work.
Because hybrid witnesses may be more likely to
provide details beyond what is necessary to answer
the question posed, counsel should remind the witness
to listen carefully to each question and answer only
the question being asked as concisely as possible. The
witness should not provide any more information or
explanation than the question calls for.
Review with the hybrid witness:
z
z

z

the general facts and other key elements of the case;
the witness’s background, education, and
employment history; and

Conversely, if counsel deposed a hybrid witness who
provided unreliable opinions or testimony, counsel should
make a Daubert motion seeking to have such opinions or
testimony excluded from trial. Counsel may bring a Daubert
motion before or during trial via a motion in limine. However,
if the grounds for a Daubert motion become evident
during discovery, counsel should make the motion as soon
after the close of discovery as possible. The proponent
of the testimony has the burden of proof to establish its
admissibility by a preponderance of the evidence (see
Daubert, 509 U.S. at 592 n.10; see also In re Vivendi, S.A.
Sec. Litig., 838 F.3d 223, 253 (2d Cir. 2016); Decker v. GE
Healthcare Inc., 770 F.3d 378, 391 (6th Cir. 2014)).

all key documents counsel anticipate deposing
counsel to question the witness about.



Conduct a mock cross-examination.



Impress on the hybrid witness that they should answer
each question:
z

truthfully;

z

orally and not through gestures; and

z

without speculating or guessing.

Counsel should also review with the hybrid witness
the facts and opinions set out in both the witness’s
FRCP 26(a)(2)(C) disclosure and the expert disclosures
of the other parties in the lawsuit. Unlike experts who
have had the benefit of fleshing out their opinions in an
in-depth FRCP 26(a)(2)(B) report, hybrid witnesses may
need more preparation to refine and explain the details
of their opinions.
Search Depositions: Defending an Expert Deposition and
Depositions: Defending a Deposition (Federal) for more on the
key steps and considerations involved in defending a deposition.

DAUBERT MOTIONS TO EXCLUDE HYBRID
WITNESS TESTIMONY
As with retained testifying experts, the expert opinions of
hybrid witnesses must meet the admissibility standards
set out in FRE 702 and the US Supreme Court’s seminal
decision, Daubert v. Merrell Dow Pharmaceuticals, Inc.
(509 U.S. 579, 592-94, 597 (1993); see Companhia
Energetica Potiguar, 2017 WL 10775768, at *26; Farris,
493 F. Supp. 2d at 1180-81).
Hybrid witnesses may be less prepared to defend against
Daubert attacks than retained experts who are more
accustomed to testifying and providing opinions in a
lawsuit. Counsel working with hybrid witnesses should
review the admissibility factors with the witnesses
and prepare them to answer related questions when
testifying about their opinions or conclusions during
a deposition or at trial. If the hybrid witnesses do not
know whether their theories or techniques have been
tested or subjected to peer review, they should research
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those issues and be prepared to offer testimony that is
sufficient to meet the admissibility standards.

April/May 2020 | Practical Law

Search Experts: Daubert Motions for more on excluding expert
testimony under FRE 702 and Daubert.

HYBRID WITNESSES AT TRIAL
Counsel working with hybrid witnesses should prepare
them to testify effectively at trial and cast themselves in
a favorable light before the jury. Conversely, where the
opposing party is using hybrid witnesses to support its
case, counsel should consider opportunities to challenge
the witnesses’ testimony and discredit the witnesses.
Search Trial Toolkit (Federal) for a collection of resources to
assist counsel with preparing for and conducting a civil trial in
federal court.

PREPARING A HYBRID WITNESS FOR TRIAL

As with any expert witness, counsel preparing hybrid
witnesses to testify at trial should advise the witnesses to:


Explain their opinions and conclusions in layman’s
terms so that the jury can understand them.



Avoid using:
z

acronyms and technical jargon;

z

pronouns; and

z

absolute terms like “never” and “always.”



Be precise.



Avoid guessing.



Ask the questioning attorney to rephrase any confusing
questions.



Keep answers short.



Expect evidentiary objections.



Look at the jury or the judge, as appropriate, while
testifying.
Search Preparing a Witness to Testify at Trial (Federal) for more
on preparing experts and other witnesses to effectively present
information in support of a case at trial.
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Although juries typically view hybrid
witnesses as being less biased than
expert witnesses, they may think
otherwise if the hybrid witness is a
party employee. In these cases, jurors
may doubt the impartiality of hybrid
witness testimony because they may
believe that the witness is testifying in
support of their employer to keep their
job or that the witness’s opinions have
been influenced by their employer.
To lessen any appearance of bias
before the jury, counsel should:

Expert Toolkit (Federal)
The Expert Toolkit (Federal) available on Practical Law offers a collection of resources to assist
counsel with the use of experts in federal civil litigation. It features a range of continuously
maintained resources, including:
 Locating and Retaining an Expert

 Defending an Expert Deposition Checklist

 Expert Retainer Agreement

 Testifying Expert Budget Template

 Expert Report Checklist

 Standard for Excluding Expert Testimony:

 Daubert Motions
 Deposition Outline for Deposing

an Expert

50 State Survey

 Expert Evidence in International Arbitration
 Patent Litigation: Expert Considerations



Determine if the hybrid witnesses
formed their conclusions independent of any
instruction by their employer and, if not, develop a
strategy to address that issue at trial.

witness’s trial testimony goes beyond the scope of their
disclosure and, if so, assert an objection.



Caution their client’s leadership not to interfere with
the hybrid witnesses’ conclusions or recollection of
what occurred.



Prep the hybrid witnesses to volunteer information
about their impartiality during the direct examination
and on cross-examination, where possible.



Impress on the hybrid witnesses that they must
convince the jury that their conclusions are based on
their expertise and not their party affiliation.

If a hybrid witness deposition exposed weaknesses in the
witness’s testimony or the opposing party’s proof, the
opposing party may attempt to remedy the issue through
other witnesses or additional evidence (see above
Addressing Gaps or Other Weaknesses in Hybrid Witness
Testimony). Counsel should look for discrepancies
between the hybrid witness’s prior deposition testimony
and the trial testimony of the hybrid witness (or another
witness) and make sure to address any inconsistencies.
For example, a physician hybrid witness may have failed
to testify at the deposition that the plaintiff’s bloodwork
indicated the presence of an infection, but may attempt
to testify to that point at trial. During cross-examination,
counsel may use the hybrid witness’s prior testimony
to challenge the veracity of their new
testimony and the weight the testimony
should be afforded by the jury. Counsel
may also use the hybrid witness’s
prior testimony to discredit the hybrid
witness’s qualifications and challenge
the testimony of others.

CHALLENGING THE OPPOSING PARTY’S HYBRID
WITNESS TESTIMONY

Where the opposing party is using hybrid witnesses to
support their case, counsel should be attentive to any
trial testimony that:


Falls outside the scope of the witness’s FRCP 26(a)(2)(C)
disclosure.



Is inconsistent with the witness’s prior deposition
testimony (or another witness’s testimony).

Testimony Beyond the Scope of the FRCP 26(a)(2)(C)
Disclosure

As discussed above, a hybrid witness’s testimony must be
based on first-hand knowledge of the facts and is limited
to the scope of the matters set out in the FRCP 26(a)(2)(C)
disclosure (see above Scope of Hybrid Witness Testimony
and Disclosure Requirements).
Hybrid witnesses cannot expand their opinions or
testify about a new opinion for the first time at trial
(see, for example, Gecker, 2019 WL 4166859, at *3; see
also Nat’l R.R. Passenger Corp. v. Ry. Express, LLC, 268
F.R.D. 211, 218 (D. Md. 2010) (stating that the witnesses’
failure to file expert reports regarding opinions based
on hypothetical events and information gained outside
the witnesses’ ordinary duties in the litigation context
would result in exclusion of those opinions at trial)).
Courts analyze whether a hybrid witness’s testimony falls
outside the scope of their disclosure on a case-by-case
basis. Counsel should be attentive to whether the hybrid
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Discrepancies Between Deposition and Trial Testimony

Search Cross-Examining a Witness at
Trial (Federal) for more on the
fundamentals and best practices of
cross-examining a witness.

Additionally, where counsel
successfully boxed the
hybrid witness into certain
opinions and established
constraints on the scope
of the witness’s testimony
during the witness’s
deposition, counsel should
assert an objection to any
attempt by the witness to
expand the scope of the
opinions at trial.
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