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beat it at every turn. 
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In this two-part series, we will examine in-
depth the Plaintiff Counsel’s and Defense 
Counsel’s playbooks. To understand one, 
you must understand the other, as the 
strategies of each are intertwined and 
depend on each other in many respects. 
We begin with the Plaintiff Counsel’s Play-
book, because as we all know, the plain-
tiff has the burden of proof (or as we call 
it, the burden of truth), initiates the case, 
and proceeds first at trial. We have dis-
covered that they are following a consis-
tent methodology as to how they pursue 
their cases, no matter where they may be 
geographically. 

We divide the Plaintiff Counsel’s Play-
book into three parts. The “size-up,” which 
is the initial intake, because they most 
likely have a method to choosing their 
cases; the “set-up” when they file their case 
and begin developing it aggressively; and 
the “sizzle,” where they try to get the jury 
angry at the defendants – usually a com-
bination of the company, subsidiaries, and 
employees who may have been involved in 
a certain event. 

The Backdrop Today Favors Plaintiffs’ 
Counsel
The Plaintiffs’ Bar is very aware of the state 
of litigation and current trends in our soci-
ety, and this is important because their goal 
ultimately is to make the risk unaccept-
able to the company/insured and force a 
high settlement or jury verdict. This strat-
egy in today’s societal climate can result in 
extremely high settlements and the nuclear 
verdicts with which we are all too familiar. 
A billion has become the new million. Let’s 
examine why this is happening. 

The Rise of Social Inflation and the Impact 
of COVID-19 Hangover
Plaintiffs’ lawyers are acutely aware that we 
are in an era of social inflation. Driven by 
a generation-long decay in public trust of 
corporations, “social inflation” is a buzz-
word that describes the phenomenon of 
unexpected rising claim costs established 
in the United States and increasing globally. 

“Simply put, the United States has 
developed a culture of fault, which can be 
exceedingly dangerous to businesses,” says 
Larry Crotser, Regional Head of Key Case 
Management, North America, at AGCS. 
“The acute perception of economic dis-
parity in the United States, a deep-seated 
institutional distrust and the perception 
of the value of an injury, translates into 
larger than expected claim values. There’s a 
deep dissatisfaction and resentment – even 
anger – with the status quo.”

There’s a bias of corporate mistrust – 
a blame game – and the only standard is 
perfection. We’re talking about inflation 
running 8 to 9 percent and social inflation 
driven by the big numbers being bandied 
about, as well as the angst of our divided 
political landscape – we’re a nation divided 
in halves, basically. In addition, we’re expe-
riencing a COVID-19 “hangover.” 

Bringing these matters full circle, they 
definitely inf luence jurors. Historically, 
some potential jurors have heretofore been 
silent and unwilling to serve but now want 
to “send a message” to corporate America 
and right the perceived wrongs of society. 
In other words, they now have a voice and 
plaintiffs’ counsel attempt to get them to 
take up their baton, giving them the plain-
tiff to root for at trial.
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The Reptile’s Bite
The Reptile Theory is an appeal to the ear-
lier portion of the brain that is responsible 
for humans’ fight-or-flight response. The 
strategy aims to activate jurors’ desire to 
protect their community, equating safety 
with money, by punishing the defendant 
with a high monetary verdict.

Plaintiffs’ counsel follow the reptile 
strategy consistently and develop their 
case accordingly. Before they file their law-
suit, they are likely aware of how the jury 
charge will look, or the actual questions 
that the jurors will be asked following the 
presentation of evidence. They know what 
their allegations are and match those rep-
tilian allegations to their voir dire and to 
the questions the jury ultimately will be 
required to answer, and everything they 
do in the case is aimed at getting the ju-
rors to fill in the answers and the numbers 
they want. 

They want to make litigation as expen-
sive and time-consuming as possible to 

gain leverage and raise the stakes for the 
defendant. They constantly probe for pres-
sure points and are hyper-aggressive in 
doing so. They are adept at getting jurors 
to buy into their Reptile Theory of the case, 
and it can bite hard in today’s society. Even 
before it gets to the jury, they strengthen 
their angle by propounding discovery on 
these issues and trying their case in the 
press, before the court of public opinion.

The Advent of the Nuclear Verdict
The trend is up on the number and amount 
of nuclear verdicts, which are tracking the 
fractures in our society. A nuclear verdict is 
a jury verdict out of proportion to the type 
of case and the evidence presented. As an 
overarching definition, anything over $10 
million is something to be looked at as a 
potential nuclear verdict. 

Nuclear verdicts make headlines, but 
you really don’t hear about the many 
defense verdicts out there. Most promi-
nent are the nuclear verdicts discussed 

during roundtables of case evaluations and 
among jurors.

The Size-Up
The Plaintiffs Counsel’s Playbook begins 
far in advance of the actual filing with what 
we call the “size-up,” or the intake process 
of choosing a client. The plaintiffs’ counsel 
may engage in a methodical case selection 
criteria or protocol. In many cases, it is fol-
lowed to the letter; in others it’s based more 
on a feel for things. But nevertheless, there 
is a case selection criterion that plaintiffs’ 
counsel generally appear to follow across 
the country. 

The first question that a plaintiffs’ coun-
sel likely asks is “Can I make money on this 
case, given the investment required to take 
it all the way to trial?” First, they diagram 
the actual compensatory damages, in-
cluding past and future medications, med-
ical costs, and lost wages, and then they go 
to the intangible items of damages: pain 
and suffering, mental anguish and anxiety, 
loss of consortium, and so forth. So, they 
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actually go through a mathematical pro-
cess to determine whether they can make 
money or convince a jury to give an award 
that will at least pay for their expenses and 
provide a profit. 

They also seek to determine if their pro-
spective client is legitimate. They may size 
up their clients by actually going to their 
homes to assess expectations and deter-
mine their lifestyles, who they are, their 
jobs and their needs. Most important, they 
assess whether the potential clients are 
credible. They try to determine how sym-
pathetic the clients are likely to appear 
before a jury and whether they can carry 
the day when actually deposed in a case. 

Sometimes plaintiffs’ lawyers legiti-
mately want to make law or achieve a deci-
sion that helps society or favors them. Most 
take a case with the idea that the case may 
have to be tried, so they want to make sure 
they can win it.

Some plaintiffs’ lawyers take cases to 
settle, but we think the idea is to make sure 
they can take the case all the way to get a 
verdict and hopefully a big judgment. They 
generally know where they are going, how 
the case will develop and how the ever-
present reptile can be used.

The Set-Up
The Battle Begins
The set-up phase of the Plaintiff Coun-
sel’s Playbook starts right at the beginning 
with their filed narrative. Their complaint 
or petition is basically their opening state-
ment. It’s calculated to provoke a reaction 
– it’s not a factual recitation of elements, 
but usually inflammatory and confronta-
tional. And we’re seeing a lot more of the 
detail in the plaintiffs’ pleadings than we 
have in the past. In many cases, numerous 
exhibits are attached, purportedly support-
ing their allegations and stoking the nar-
rative that corporations are untrustworthy 
and deceitful.

Traditionally, the first pleadings from a 
plaintiff, in federal court at least, were bare 
bones, devoid of facts or argument. Now, 
the pleadings, in state or federal court, 
are likely arguments promoting the Rep-
tile Theory, phrased accordingly, and full 
of assumptions and speculation. Plaintiffs’ 
counsel may attempt to bring impermis-
sibly what they can’t do in a court of law, 
and that’s significant because the plead-

ings are public records. Plus, the media 
may pick them up, further highlighting 
the inflammatory allegations. So, that’s 
the first shot across the bow, and it is usu-
ally the defendant’s first notice of a case. 
It is the plaintiff ’s blueprint, and you can 
be sure the reptile’s footprints are all over 
the allegations. 

Once the pleading is filed, discovery 
commences. In, for example, a transpor-
tation case, aggressive and voluminous 
discovery is served, aimed at safety poli-
cies and procedures and alleged failures to 
implement and enforce them, such as:
• Anything that could point to distraction 
• On-board camera footage and engine 

downloads
• Vehicle maintenance and safety records
• Personnel files, driving records and dis-

ciplinary actions
• Accident or crash reports and post-acci-

dent actions
• Training
• Safety meetings and minutes 
• Policies and procedures 
• Changes in policies and procedures as 

a result of the accident/event
• Driver medical records and blood tests
• Other litigation against the company
• Net worth documents for punitive 

damages
• Other drivers’ and vehicles’ informa-

tion to establish lax safety enforcement 
• Safety plans, assessments 

and recommendations.
The requested information concerns, 

obviously, the accident or incident, but 
plaintiffs’ counsel will go far beyond, ask-
ing for information and records, person-
nel records and so forth for every driver in 
the company to prove not only negligence 
by that one driver – which in most cases, 
in most states, is imputed to the company 
as a result of their conduct – but also that 
there’s a company-wide lax approach to 
safety in all locations. 

Since companies are the deep pockets, 
plaintiffs’ counsel ask for an incredible 
amount of information, making it difficult, 
time-consuming, and expensive for the 
company to produce. Disruption and costs 
are what they’re aiming for and, again, this 
is a calculated, methodical approach to 
drive up costs to posture a big settlement 
or set up their reptile arguments for later 
in the case. 

It’s All About the Sound-Bites
Once plaintiffs’ counsel have some discov-
ery and perhaps a few motions to compel 
under their belt, they will likely keep com-
ing back with more discovery and motion 
practice. They’ll keep serving more dis-
covery and filing more motions, ultimately 
trying to convince the judge to sanction a 
defendant in order to gain leverage. It is a 
methodical pattern of action by the plain-
tiffs in any case that could result in a sig-
nificant high-exposure verdict. Next is 
something for which all defense lawyers 
have to be on guard – the Rule 30(b)(6) 
deposition or the deposition of the compa-
ny’s corporate representatives. 

Plaintiffs submit numerous topical 
requests for key Apex depositions of cor-
porate representatives. Voluminous and 
burdensome, they are almost always the 
subject of a motion for protection by the 
defense. The goal is to get them to tes-
tify inconsistently and provide the sound 
bites that help the plaintiffs’ case. They 
are really looking for sound bites on video 
that they can play back to the jury during 
the trial. They can spend hours to get one 
good sound bite. They’re after the 
answers that shouldn’t 
have been given, 
which are video-
taped and can be 
used later as part of 
the set-up for their 
case. One can’t win a 
case at deposition, but 

Since companies are 
the deep pockets, 
plaintiffs’ counsel 

ask for an incredible 
amount of information, 

making it difficult, 
time-consuming, and 

expensive for the 
company to produce.  



For The Defense ■ May 2022 ■ 39

one can definitely lose one. An otherwise 
unprepared corporate representative can 
say something that could be very difficult 
to overcome later in the case. Sound bites 
are the plaintiffs counsel’s currency and 
can be a big part of the “sizzle.”

COVID-19 Complications of Preparing 
Witnesses
We mention COVID-19 as a complicating 
factor, because with the ongoing pandemic 
and potential variants and mutations, it 
becomes extremely difficult to sit down 
with employees and fully prepare them 
for depositions. In some cases, depositions 
are occurring virtually, from their homes 
or out-of-the-way locations, not in the law 
offices, which may not be open depending 
on the pandemic policies and procedures 
in place. The deposition also may be in an 
unfamiliar or unfriendly location, giving 
the advantage to the plaintiffs’ counsel.

Punitive Damages and Net Worth
We are seeing more and more requests for 
punitive damages and net worth discovery. 
Gross negligence and punitive damages are 
being pled when the initial complaint is 
filed. And what’s more concerning is that 
in some jurisdictions, the judges are allow-
ing broad discovery on the defendant’s 
net worth – highly sensitive and proprie-
tary information for any company. Once 
again, this is part and parcel of the plain-
tiffs’ counsel’s strategy to create leverage 
and give the defendant unacceptable risk 
in taking the case to trial.

The Sizzle
Early Resolution: Really?
Ordinarily, plaintiffs have the early, tempo-
rary advantage. They’ve done their inves-
tigation, done a size-up of their client and 
done the set-up through discovery, and the 
next big thing they want is a quick trial-set-
ting. This can help get a mediation set up 
so they can start talking numbers. They 
want to settle the case for big numbers 
before having to try the case and bear the 
expense of expert depositions and so forth. 
They’ve got to get a trial-setting basically to 
get things rolling from a mediation stand-
point because many mediation deadlines 
are tied to the trial-setting.

To set mediation dates as soon as they 
can, plaintiffs’ counsel will request a medi-
ation before the trial-setting. Before they 

set a mediation, you might see a huge set-
tlement demand coming your way in a vari-
ety of formats from glossy brochures with 
attachments, to videos, to simple emails.  
And then they’ll give you a time frame to 
respond to that settlement demand before 
it expires, usually at the end of the media-
tion but sometimes even before it starts, to 
put even more pressure on the defendant. 
The settlement demand is likely going to 
be high.

Plaintiffs’ counsel usually don’t expect 
the first demand to be accepted, so they 
throw out a big number to start every-
body thinking and get the attention of the 
defense counsel and the defendants. 

Defense counsel may ask for an 
extension of the deadline for that demand 
on the ground that it is premature, and 
more discovery needs to be conducted, but 
there will be more demands and deadlines, 
sometimes tied to the trial. Most likely, 
they’re tied to the mediation date, but we 
have cases now where we’re going on the 
fifth or sixth demand and mediation. 

Early mediation can move you toward 
resolution sooner. More often than not, 
you’re going to walk into the mediation and 
the opening number is a “pie in the sky” 
crazy number, and you’re going to wonder 
what you’re doing there. But remember, it’s 
important to get everyone together with 
a third-party mediator involved, because 
sometimes you need that third party to deal 
with the plaintiff directly. Plaintiffs’ coun-
sel may be having client control issues and 
you need a third party to get some reason 
into the plaintiff and get the case resolved. 
So, pushing toward an early mediation is 
definitely a positive development.

Resolution Is a Process
In a serious case, the demand may be the 
entire insurance tower limits. Now bear 
in mind, as a part of the set-up, the plain-
tiff ’s lawyers have already asked for all the 
insurance policies. They know who the 
carriers are and they know their limits all 
the way to the top of the tower. So, they’re 
undoubtedly going to ask for every dollar of 
the insurance coverage in a catastrophic or 
serious case. Again, they don’t expect it to 
be accepted but this is part of their method-
ical, targeted process. They’re trying to get 
as much of that tower as they can in a set-
tlement situation. Even the demand letters 

these days may include each insurer by 
name and the amount of its policies, and 
they will ask for the name of the represen-
tative of the carrier so they can copy them 
directly on the demands. 

Plaintiffs’ counsel are highly sophisti-
cated and all about trying to do everything 
they can to engage the carriers as soon as 
possible in the case. They know that this 
first go-around is not going to result in 
anything meaningful, but they want to get 
everybody’s attention and keep it through 
as many demands they make before the 
case settles. They ultimately will want a 
trial-setting that’s firm because they want 
everybody to know that they are fearless 
about taking the case all the way to trial. 

Game Time
So, we’ve had multiple mediations and 
we’ve seen multiple demands. The case 
has not been settled. There were a slew 
of motions filed by the plaintiffs’ coun-
sel – motions to strike all the experts for 
the defense and very difficult, voluminous 
motions in limine – hoping to limit any 
evidence that the defense has put up that’s 
negative for the plaintiff. They try to gain 
every tactical advantage right before a trial 
by filing everything they can think of, such 
as pre-trial briefs on evidentiary issues, 
trial briefs on a motion in limine, trial 
briefs on a motion to exclude the experts 
under Daubert challenges, last-minute alle-
gations, and even amended pleadings right 
before the trial to put enough facts and 
numbers in the pleadings to make every-
body choke. 

The defense is getting ready for trial. 
They have to deal with all the disruption 
that the plaintiffs have used as part of their 
strategy in the case. It all comes home right 
around the exact time the case is going to 
be tried.

The trial begins. It’s more than likely a 
COVID-19 trial. The jurors may be at remote 
locations, making the jury selection process 
extraordinarily difficult, and the plaintiffs’ 
counsel will employ numerous aides 
and consultants to assist in 
that regard. They’ll 
likely have appellate 
counsel as part 
of their team to 
provide objective, 
real-time evaluations 
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of appellate issues and help to ensure error 
and issue preservation for appellate review.

Knowing the questions that will be put 
to the jury, they want a jury in the box 
that’s more likely to answer to plaintiffs’ 
counsel’s advantage. They have a highly 
developed sense of all this information, and 
they have gone through, no doubt, one or 
more mock trials. They have had the jury 
consultants opine on what type of plain-
tiffs’ jurors are best for the case. They’re 
loaded for this moment. 

During the trial, expect the following 
from plaintiffs’ counsel:
• Jury consultants for selection and trial
• High-tech presentation
• Daily copy of the testimony
• Coaching of the plaintiff (and witnesses) 

to be highly emotional and sympathetic
in the courtroom

• Incendiary, gas-lighting arguments dur-
ing jury selection and opening and clos-
ing statements

• Inclusion of evidence of issues excluded
or pending rulings

• Continued attempts to have the judge
rehear arguments where they received

unfavorable rulings until the judge 
relents 

• Aggressive cross-examination of defense 
witnesses and experts

• During closing statements, mischarac-
terizing the evidence or taking it out of
context.
At every opportunity, the plaintiffs’

counsel espouse their developed Reptile 
Theories and drive home the facts that 
support them. Again, mirroring and echo-
ing the allegations that they filed first in 
the lawsuit trying to get to the jury, this is 
part of the sizzle; they try to anger the jury, 
inspire fear and angst on the part of the ju-
rors by asking them to put themselves in 
the position of the plaintiffs. That’s when 
they try to, again, tap into this Reptile The-
ory and convince those jurors that there 
is risk, tremendous risk, not just to the 
plaintiff but to the entire community, and 
asking for those jurors to punish the de-
fendants based on the set-up of the case 
they developed. 

The plaintiffs’ counsel doesn’t stop at 
the trial in the pursuit of a big judgment. If 
they get a verdict, they will rush to get the 
judgment entered and try to either execute 

on that judgment or get a big settlement 
once that judgment is entered. If they lose, 
they’ll be quick to appeal and try to get a 
new trial before they actually have to file 
an appeal. But they’re prepared to go the 
distance because they’ve got a lot of money 
invested and the whole idea is to try to get 
leverage even on the appellate side of things 
to settle with high numbers. And remem-
ber, their appellate counsel sat through the 
entire trial.

Conclusion
The Plaintiff Counsel’s Playbook is a 
methodical, calculated strategy by plain-
tiffs’ lawyers these days because the nuclear 
verdicts are out there. They all want to get 
one. They want to tout it. They want to 
highlight it and advertise it. That’s their 
goal and we have to be cognizant of their 
plans, but we do know what their playbook 
is, and we do know how to combat it. Stay 
tuned for our next article on the Defense 
Counsel’s Playbook where we discuss strat-
egies to turn the tables on plaintiffs’ strate-
gies and minimize the risk of going to trial.
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