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While too soon to identify a conclusive analysis of coverage, what is certain is that—like it or

not—the opioid crisis and the attendant disputes will be with us for years to come.

“It was a myth you couldn’t function on opiates: shooting up

was one thing but for someone like me—jumping at pigeons

beating from the sidewalk, afflicted with Post Traumatic Stress

Disorder practically to the point of spasticity and cerebral

palsy— pills were the key to being not only competent, but

high-functioning.”

Donna Tartt, The Goldfinch 471–72 (Little Brown and Co. 2013)

In recent decades the opioid crisis has permeated the lives of Americans. President Donald J. Trump

has declared it a national public health emergency; opioid abuse is the subject of Pulitzer-prize winning

fiction; it dominates our news coverage. The individuals caught in the wake of addiction to opioid

painkillers—as well as their families, friends, and employers—are left to confront the consequences of

death, disability, bankruptcy, and other catastrophic costs. Efforts to curtail the opioid crisis and to hold

those responsible for its existence accountable are increasingly expansive in their reach.

Legal opioids include drugs that have become household names, and they include, but are not limited

to, OxyContin, Vicodin, and Percocet. The statistics reveal the magnitude of the worst addiction crisis to

confront the United States:

• 2016: 63 million Americans are prescribed opioid drugs.

• When legal opioids are unavailable, addicts often turn to illegal substitutes, including synthetic

opioids such as fentanyl (10,000 times more powerful than morphine), carfentanil (100 times

stronger than an equal dose of fentanyl), or heroin, which some refer to as opioids’ illegal cousin.

• 1,000 people are treated for misuse of opioids every day in emergency rooms.

• 50 Americans die each day from an opioid overdose—over 33,000 died from opioid overdoses in

2015 and over 42,000 died in 2016.

• The November 2017 President’s Council of Economic Advisors calculated the cost for the opioid

crisis at $504 billion for 2015 alone.

In an effort to defray the catastrophic cost that communities have incurred responding to the opioid

crisis, the U.S. Justice Department, 41 states, and hundreds of counties have filed suits to recover sums

spent on, among other things, law enforcement, patient care, and preventative measures. Over 400

federal opioid cases have been combined into a multidistrict litigation (MDL) proceeding before U.S.

District Judge Gan Polster of the Northern District of Ohio.

See, e.g., Dyanna Ballou, Next Step in the Opioid Crisis: Litigation, For The Defense, June 2018, at 54;

Fleischer & Garrett, America on Opioids, CLM Magazine, Aug. 2017, at 23; U.S. Ctrs. for Disease Control

and Prevention, Drug Overdose Deaths in the United States, 2017 NCHS Data Brief No. 294,

http://bit.ly/2IGMLjb; U.S. Charges Hundreds in Healthcare Fraud, Opioid Crackdown, U.S. Legal News

(Reuters June 28, 2018).

In response to the staggering costs and toll on humanity that the opioid crisis has generated,

government authorities at national, state, and local levels are aggressively pursuing claims against

those who they deem responsible for this crisis. Initial efforts appeared focused on the largest players

such as drug manufacturers and drug distributors; however, the investigation quickly broadened. The

net now cast appears to be wide enough that it could potentially implicate any entity or individual

involved in the stream of commerce. No one associated with the distribution chain of opioids appears

immune from having their involvement questioned, including individual physicians, pharmacists,

managed care programs and facilities, or even third parties with responsibility for payment. Victims

and families of victims are similarly aggressive in claiming damages against those involved; the scope of

their claims, including bodily injury, mental incapacity, death, and bankruptcy, reflects the devastation

that has struck these individuals.

The allegations against those targeted in these investigations and claims have become increasingly

severe, encompassing claims that someone might expect to apply to an underworld of drug lords

hawking addictive substances to junkies and apathetic purchasers, but which extend to professional
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care providers, educated consumers, and other users who are often high functioning, productive,

employed, and responsible.

The targets of these claims are responding, in part, by requesting that their insurers agree to defend

and indemnify them against such claims under various types of insurance policies, including but not

necessarily limited to, general liability, directors and officers, and errors and omissions policies. In turn,

insurers are evaluating the scope, conditions, and limitations of insurance policies to this ever-

expanding field of claims. Insurers and policyholders are also grappling with balancing their respective

obligations of defense and cooperation, particularly where claimants allege knowing and intentional

conduct.

Is There Coverage?

The body of law addressing insurance coverage for the opioid crisis is limited. While there are likely to

be numerous coverage issues that arise from opioid crisis lawsuits, the focus in the initial coverage

litigation matters has been on three key issues under general liability policies:

1. Do the allegations potentially qualify as “accidents” or “occurrences”?

2. Are the plaintiffs’ costs damages because of or for “bodily injury”?

3. How will product liability exclusions factor into an insurer’s obligation to defend or indemnify?

(To elaborate, first, insurance coverage is generally premised on the sharing of risk for fortuitous

events. Essential to the insurance coverage disputes arising from the opioid crisis are allegations that

the parties targeted as defendants in opioid crisis litigation knew or should have known of the

consequences of their actions and use of their products, but they elected to turn a blind eye to reap the

profits associated with the sales and marketing from which addiction is alleged to have arisen. This

presents the question of whether the allegations potentially describe an “accident” or “occurrence”

under a liability policy.

Second, lawsuits brought by government authorities typically seek to recover expenses that the

government entities have incurred responding to the opioid crisis to fund law enforcement, patient

care, and preventative measures. This presents the question of whether such expenses are

characterized as economic loss only, or whether they qualify as “damages” because of or for “bodily

injury” as required by most liability policies.

Third, the lawsuits filed against defendants in opioid crisis litigation generally have a connection to a

defendant’s involvement with a specific opioid product. This presents the question of whether the

product liability exclusion may preclude coverage for such claims.

West Virginia Opioid Recovery Efforts Prompt a Split in Authority and Analyses

A handful of courts have addressed one or more of these three questions with mixed results, most

frequently related to the litigation brought by the State of West Virginia.

In 2012, in response to staggering issues of opioid abuse, the State of West Virginia brought an action

against several drug distributors that alleged that the distributors had misrepresented the risks

attendant to their medications, which led to increased consumer consumption and addiction. West

Virginia further alleged that the distributors delivered product to “pill mills,” which supplied the

medication irrespective of legitimate needs, and that the distributors’ conduct had resulted in the

state’s incurring millions of dollars in consequential costs necessary for such measures as law

enforcement, patient treatment, and preventative action—approximately $430 million in 2010, with

future projected costs of as much as $695 million annually by 2017.

The West Virginia action has resulted in multiple insurance coverage disputes between opioid

distributor policyholders and their insurers, with different jurisdictions reaching mixed results.

Were Injuries Caused by an “Accident” or “Occurrence”?

One fundamental question repeatedly raised by insurers is whether the injuries alleged by claimants

are caused by “accidents” or “occurrences” as required by almost all liability policies, given that the

underlying conduct of the defendants was clearly intentional.

The Fourth Circuit Finds Negligence Allegations that Trigger the Duty to Defend

The court in Liberty Mutual v. J.M. Smith, 602 Fed. Appx. 115 (4th Cir. 2015) (S.C.), addressed this issue

head-on, finding that since the underlying complaint alleged that the pharmaceutical distributors had

negligently, recklessly, and/or intentionally distributed controlled substances in such a manner that

they knew or should have known that the substances were being abused, West Virginia’s action

included allegations sufficient potentially to qualify as an accidental occurrence under the relevant

policy language, thus triggering the duty to defend.

While acknowledging that certain allegations in the West Virginia complaint were premised on

intentional conduct, the court found that the complaint included allegations that sounded in

negligence, noting “Even if intentional acts, the violations described still amount to a failure to take

reasonable care to prevent harm.” Id. at 120. As the court stated, “No defendant, and certainly not [J.M.

Smith], has been accused of providing prescription drugs to any person or entity knowing it was
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enabling an abuser.” Id. Under South Carolina law, the court concluded that this was sufficient to

obligate Liberty Mutual to defend.

California Stays a Coverage Resolution of the Meaning of “Accident” in Actavis

The California Supreme Court is currently slated to decide what will likely be a seminal case to be

followed, derided, or distinguished by other courts throughout the country. In Travelers Property

Casualty Company of America v. Actavis, Inc. et al., 16 Cal. App. 5th 1026 (Cal. Ct. App. 2017), review

granted (Cal. Feb. 21, 2018) (No. S245867), the intermediate California Court of Appeal evaluated

whether Travelers was obligated to defend lawsuits filed by the City of Chicago and the Counties of

Orange and Santa Clara, California, against Actavis and other pharmaceutical companies that were

alleged to have contributed to the opioid crisis by pushing the benefits of their prescription painkillers

without appropriately warning of the risks.

The City of Chicago lawsuit, the Orange County lawsuit, and the Santa Clara

County lawsuit were filed in 2014, alleging that the pharmaceutical companies led a “common,

sophisticated, and highly deceptive marketing campaign” as part of a plan to increase sales and to

broaden the opioid marketplace. More specifically, the targeted defendants of these lawsuits were

alleged to have marketed their products as part of the treatment for chronic, non-acute, and non-

cancer pain and that Actavis, among others, was aware that its products were not well-suited for this

purpose.

“Accident”

The California appellate panel previously affirmed the trial court’s ruling that insurance coverage was

not available for the claim, concluding that liability policies are written to cover damages for bodily

injury caused by “accident,” which the court interpreted to exclude “the insured’s deliberate acts unless

the injury was caused by some additional, unexpected, independent, and unforeseen happening.”

Actavis, 16 Cal. App. 5th at 1038. Based on this premise, the court concluded that the underlying

lawsuits did not create a potential for coverage or a duty to defend because the allegations against the

insured defendants could only be read to include intentional conduct that caused injuries that were

neither unexpected nor unforeseen. The appellate court reasoned that it was irrelevant whether

Actavis intended to cause the injury or did not believe that its conduct would produce injury, since it

was alleged to have intended to market opioids. Id. at 1040–41.

The appellate court similarly rejected the argument that the conduct of doctors who issued

prescriptions for the opioid products was an unforeseen and independent intervening act that allowed

Actavis’s participation to fall within the parameters of an “accident.” The court reasoned that the

lawsuits included the allegation and foundational premise that Actavis’s “deceptive messages tainted

virtually every source doctors could rely on for information and prevented them from making informed

treatment decisions.” Consequently, the court concluded that the allegations did not fall within the

scope of coverage. Id. at 1042.

Significantly, the California Court of Appeal acknowledged that other courts had reached a different

conclusion in addressing coverage issues arising from West Virginia’s litigation against pharmaceutical

companies arising from the opioid crisis, specifically acknowledging that the decisions in Liberty Mut.

Fire Ins. Co. v. JM Smith Corp., 602 Fed. Appx. 115 (4th Cir. 2015), and Cincinnati Ins. Co. v. Richie

Enterprises, LLC, Civ. A. No. 1:12 CV-00186-JHM-HBB, 2014 U.S. Dist. Lexis 27306(W.D. Ky. 2014), had

concluded that the insurers in those matters had a duty to defend the pharmaceutical companies in

the West Virginia lawsuit. However, the Actavis court found that the allegations in the West Virginia

action (including claims of negligence) were appreciably different from the allegations in the California

and Chicago actions (which were based on intentional conduct). Actavis, 16 Cal. App. 5th at 1042–43.

Moreover, the Actavis court noted significant distinctions in the law. First, as pertained to South

Carolina. in JM Smith, the court stated:

Further, under South Carolina law applicable to the policies, “accidents require that either the act or the

injury resulting from the act be unintentional”; that is, a deliberate act is an accident if the resulting

injury is unintentional. Under California law, in contrast, a deliberate act is not an accident, even if the

injury is unintentional, unless the injury was produced by an additional, unexpected, independent and

unforeseen happening.”

Actavis, 16 Cal. App. 5th at 1043 (emphasis in original) (citation omitted). Similarly, the court pointed out

that under Kentucky law, a loss or harm is fortuitous and deemed “accidental” if the insured did not

intend for the drug addiction to occur, whereas in California “the term ‘accident’ does not apply where

an intentional act resulted in unintended harm.” Id.

“Occurrence” and the Ledesma Factor

The California Supreme Court granted review in Actavis, but it deferred briefing or further action

pending its decision in Liberty Surplus Ins. Corp. v. Ledesma & Meyer Construction Co., Inc., Cal. 4th , 418 P.

3d 400, 233 Cal. Rptr. 3d 487 (Cal. 2018) (Ledesma), which involved the coverage issue of whether

allegations of negligence in the hiring, supervision, or retention of an employee who sexually molests a

child potentially alleges an “occurrence” under a general liability policy. While the case was not directly
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related to the opioid litigation, the court recognized that it could affect the underlying framework of the

coverage analysis for opioid-related claims.

On June 4, 2018, the California Supreme Court issued its decision in Ledesma and provided a preview of

its interpretation of “accident,” given the use of “accident” in the definition of “occurrence.” The court

held that Liberty had a duty to defend a construction company against claims that it negligently hired

and failed to supervise a former employee who sexually assaulted a middle school student, reasoning

that the third-party allegations and suit against an employer (premised on the allegation that the

employer was negligent in its hiring, retention, and supervision of an employee who intentionally

molested a child) potentially alleged an “occurrence” under the employer’s commercial general liability

policy. The allegations and the California Supreme Court’s analysis of them merit further examination.

In April 2002, Ledesma & Meyer Construction (Ledesma) contracted with the San Bernardino City

Unified School District to perform work on Cesar E. Chavez Middle School, hiring Darold Hecht as an

assistant job superintendent. In 2010, Jane Doe, a 13-year-old student at the school, sued in state court

alleging that Hecht had sexually abused her and that Ledesma was negligent in hiring, retaining, and

supervising Hecht. Ledesma tendered to Liberty, its liability carrier on the risk during the relevant

period, which defended under a reservation of rights and filed a declaratory relief action in federal

court, seeking a determination that it was not obligated to defend or indemnify either Ledesma or the

school district in the victim’s underlying action. Ledesma, 233 Cal. Rptr. 3d at 489–490.

In 2014, the federal district court granted summary judgment in favor of Liberty, finding that Doe’s

injury was not caused by an “occurrence” because Ledesma’s “ negligent hiring, retention and

supervision of” Hecht was “too attenuated from the injury-causing conduct.” The construction company

appealed, and the Ninth Circuit sought direction from the California Supreme Court on the availability

of coverage for the claims against Ledesma. Id. The California Supreme Court accepted Ledesma’s

position that the company’s alleged negligent failure to vet or monitor Hecht properly was an accident

because the company did not anticipate that Hecht would commit the crime when Ledesma hired him.

Id. at 489.

The California Supreme Court began by explaining the meaning of “accident” as used in liability policies:

As a general matter, the meaning of the term “accident” in a liability insurance policy is settled in

California. “[A]n accident is ‘an unexpected, unforeseen, or undesigned happening or consequence

from either a known or an unknown cause.’”… “Under California law, the word ‘accident’ in the coverage

clause of a liability policy refers to the conduct of the insured for which liability is sought to be imposed.

…”

Ledesma, 233 Cal. Rptr. 3d at 490 (citations omitted).

Citing its earlier decision in J.C. Penney Casualty Ins. Co. v. M.K., 52 Cal.3d 1009, 1025 (Cal. 1991), the court

further acknowledged that Hecht’s conduct was intentional, “willful” conduct beyond the scope of

coverage under Insurance Code Section 533. Ledesma, 233 Cal. Rptr. 3d at 91. But the court noted that

a difference existed between the intentional act of molestation and “merely negligent supervision.” Id.

(citing Minkler v. Safeco Ins. Co. of America, 49 Cal.4th 315 (Cal. 2010)). The court explained that

Ledesma’s “allegedly negligent hiring, retention, and supervision were independently tortious acts,

which form the basis of its claim against Liberty for defense and indemnity.” Id.

The court also cited its 2009 ruling in Delgado v. Interins. Exch. of Auto. Club of So. Calif., 47 Cal.4th 302,

308 (Cal. 2009), which set forth the principle that the conduct of the insured is the focal point in an

analysis of whether a potentially covered accident has occurred. The court found that “[u]nder the

principles discussed in Minkler and Delgado, Hecht’s molestation of [the minor] may be deemed an

unexpected consequence of [Ledesma’s] independently tortious acts of negligence.” Ledesma, 233 Cal.

Rptr. 3d at 496–97.

The court concluded by stating, “Absent an applicable exclusion, employers may legitimately expect

coverage for such claims under comprehensive general liability insurance policies, just as they do for

other claims of negligence.” Id. at 497. The court’s conclusion also noted that Liberty’s arguments would

effectively “leave employers without coverage for claims of negligent hiring, retention, or supervision

whenever the employee’s conduct is deliberate” and that “[s]uch a result would be inconsistent with

California law, which recognizes the cause of action even when the employee acted intentionally.” Id.

The majority opinion in Ledesma does not purport to present a change in how California courts are to

interpret liability policies; Justice Liu’s concurrence, however, could potentially challenge that

conclusion.

Justice Liu makes two points, which, if advanced by California courts in the future, could arguably

expand the interpretation of “occurrence” under a liability policy. First, Justice Liu states that the

majority’s conclusion that “the word ‘accident’ in the coverage clause of a liability policy refers to the

conduct of the insured for which liability is sought to be imposed… conflates the term ‘accident’ with

the conduct that eventually and proximately causes injury.” Ledesma, 233 Cal. Rptr. 3d at 498 (Liu, J.,

concurring). Liu asserts that “in a liability insurance policy, an ‘accident’ does not necessarily refer to the

conduct of the insured; rather, it is an ‘unexpected, unforeseen, or undesigned happening or

consequence’ resulting from the conduct of the insured.” Id.
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Significantly, Justice Liu takes issue with Merced Mutual Ins. Co. v. Mendez, 213 Cal. App. 3d 41 (Cal. Ct.

App.1989), which the majority discussed but distinguished from the case at hand. The court in Mendez

held that no accident occurred when an insured sexually assaulted a victim, who the insured

purportedly believed had consented to sexual activity, because the underlying conduct was still

intentional. Id. at 50. Mendez helps supports a line of cases that stand for the proposition that rape,

sexual assault, and molestation cannot constitute “accidental” conduct, even if the insured believed the

act was consensual or did not intend to cause harm. See, e.g., J.C. Penney Cas. Ins. Co. v. M.K., 52 Cal.3d

1009 (Cal. 1991); Quan v. Truck Ins. Exch., 67 Cal. App. 4th 583 (Cal. Ct. App. 1998).

Justice Liu states that while Merced correctly stated California law regarding “occurrence”—that an

accident “is never present when the insured performs a deliberate act unless some additional,

unexpected, independent, and unforeseen happening occurs that produces the damage”—Merced’s

“application of the law is mistaken.” Ledesma, 233 Cal. Rptr. 3d at 501. Justice Liu posits that there was

an “additional, unexpected, independent, and unforeseen happening” present in Merced: “the fact that

the victim was not consenting.” Id.

Such a conclusion holds the potential to change the landscape of California law on the meaning of

“occurrence.” Under current California law, there is no accident if all actions by the insured were

intended but resulted in unintended consequences. For example, building a house that encroaches on

a neighbor’s property is not an “accident” because building the house on that spot was not accidental.

Fire Ins. Exch. v. Super. Ct. (Bourguinon), 181 Cal. App. 4th 388 (Cal. Ct. App. 2010). Conversion of property

is not an accident because even if the insured was mistaken about his or her right to exert dominion

over the claimant’s property, the insured did not accidentally exert such dominion. Collin v. Am. Empire

Ins. Co., 21 Cal. App. 4th 787 (Cal. Ct. App. 1994). Failure to make restroom facilities accessible to

disabled persons as required by the American with Disabilities Act (ADA), for instance, is not an

occurrence because designing and building a structure is not an accident. Modern Develop. Co. v.

Navigators Ins. Co., 111 Cal. App. 4th 932 (Cal. Ct. App. 2003). Rape is not an occurrence, even if the

insured mistakenly believed that he had consent, because the act of sexual intercourse was intentional.

Quan v. Truck Ins. Exch., 67 Cal. App. 4th 583 (Cal. Ct. App. 1998). In contrast, Justice Liu’s concurring

decision, if adopted, could alter the current California law, since otherwise intentional conduct could be

rendered “accidental” if the insured were able to identify an unforeseen factor that caused or

contributed to the injury.

Recognizing that Ledesma and Actavis would both address the meaning of “accident” under California

law, the court stayed Actavis pending its decision in Ledesma. Nevertheless, Ledesma is specific to its

own facts. Further, the California Supreme Court has yet to set a briefing schedule in Actavis and the

question remains whether Ledesma will affect the court’s holding in Actavis, although it is certain to be

held out as a roadmap by insureds and distinguished by insurers. Irrespective, the Ledesma decision is

certain to be a focal point of the parties’ briefs and the court’s opinion in Actavis, with a particular focus

on the question of whether Actavis’s alleged intentional conduct in the marketing of opioid products

and the consequences arising from it will influence a further discussion of the scope of “accident” and

“occurrence” under California law.

A Wisconsin Note Regarding “Accident”

The significance of the Ledesma decision and the division among courts on whether an accident or

occurrence can include intentional conduct with unintended consequences was also recently

addressed by the Wisconsin Supreme Court. In Talley v. Mustafa, 381 Wis. 2d 393, 911 N.W. 2d 55 (Wis.

May 11, 2018), the Wisconsin Supreme Court reached a decision aligned with the decision of the trial

court and intermediate California Court of Appeal in Ledesma, holding that “[w]hen a negligent

supervision claim pled rests solely on an employee’s intentional and unlawful act without any separate

basis for a negligence claim against the employer, no coverage exists.” Mustafa, 911 N.W. 2d at 58.

In Mustafa, the insured, Mustafa, was the owner of a convenience store. A Mustafa security guard was

alleged to have punched Talley while he was in the store purchasing beer. Talley filed suit, alleging that

Mustafa had been negligent in the training and supervision of his employees. Mustafa sought coverage

from Auto-Owners Insurance Company. The trial court granted summary judgment to Auto-Owners,

the intermediate court of appeals had reversed, and the Wisconsin Supreme Court reversed again. In

sharp contrast to Ledesma, the Wisconsin Supreme Court stated:

This policy applies only to bodily injury caused by an “occurrence,” which is defined as an accident.

Intentionally punching someone in the face two times is not an accident under any definition.

Accordingly, the negligent supervision claim against Mustafa can qualify as an occurrence only if facts

exist showing that Mustafa’s own conduct accidentally caused Talley’s injuries. Because there are no

facts in Talley’s complaint (or in any extrinsic evidence) alleging any specific separate acts by Mustafa

that caused Talley’s injuries, there is no occurrence triggering coverage for the negligent supervision

claim. The only specific assertion Talley made in this regard is that Mustafa should have trained Scott

not to hit people. We hold that when a negligent supervision claim is based entirely on an allegation

that an employer should have trained an employee not to intentionally punch a customer in the face,

no coverage exists.

Mustafa, 911 N.W. 2d at 63.
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The Mustafa court further reasoned that the complaint at issue must contain a nexus between the

alleged injury and the theory of liability.

Our focus is “‘on the incident or injury that gives rise to the claim, not the plaintiff’s theory of liability.’”

Our analysis focuses on the “injury-causing event.” In other words, we consider whether Talley alleged

facts against Mustafa that show Talley’s bodily injury was caused by an accident, which would be an

“occurrence” triggering insurance coverage. Simply inserting the word “negligence” into a complaint

does not create coverage if the complaint fails to allege specific facts to establish an occurrence.

Id. at 67 (citations omitted).

Based on this analysis, and taking into account that the negligence was assumed from the employee’s

subsequent conduct, rather than being grounded in any specifically alleged failure on the part of the

store, the Wisconsin court found that the general allegation that the defendants were negligent in

failing to train and supervise their employees was insufficient to trigger coverage. Elaborating on this

and the importance of evaluating the actual allegations, the court held, “This is not to say that a

negligent supervision claim will never trigger insurance coverage. When a plaintiff alleges facts

independent from the intentional act giving rise to the injury, coverage may exist.” Id.

The court cited an example, QBE Ins. Corp. v. M&S Landis Corp., 915 A.2d 1222 (Pa. Super. 2007), in which

a Superior Court of Pennsylvania held that an insurer had the duty to defend (and indemnify if the jury

found in plaintiff’s favor) its insured—Fat Daddy’s Night Club—in response to the plaintiff’s specific

claim that the employer was negligent in failing to train its bouncer employees properly on how to

safely evict unruly patrons from the club and how to render first aid in the event of injury, without

which negligence the complained-of death might not have occurred. The Mustafa court noted that the

QBE court had identified specific factual allegations against the nightclub that were separate from the

bouncers’ intentional acts, sufficient to conclude that the negligence claims could be considered an

accident triggering an occurrence under the relevant policy. Mustafa, 911 N.W. 2d at 67–68.

Thus, Mustafa recognized the potential for a conclusion similar to that of the California Supreme Court

in Ledesma; however, Mustafa still required allegations of negligence separate and distinct from a

tortfeasor’s intentional acts, and the negligence to have a causal nexus to the injury, to trigger coverage

under a liability policy.

Are “Damages Because of Bodily Injury” Alleged?

Another issue touching on the trigger of coverage is that of damages—specifically, are the costs

incurred by West Virginia or other claimants considered “damages because of bodily injury” as required

by the policies in question?

The Seventh Circuit Finds that Such “Damages” Are Alleged

The court in Cincinnati Ins. Co. v. H.D. Smith, 829 F. 3d 771 (7th Cir. 2016) (Ill.) concluded that the

allegations of the West Virginia action could fall within coverage, disagreeing with the Illinois federal

court’s conclusion that the action did not seek to recover “damages” because of “bodily injury” under

the Cincinnati policy. The Seventh Circuit reasoned, “On its face, West Virginia’s suit appears to be

covered by Cincinnati’s policy. Cincinnati argues to the contrary, stressing that West Virginia seeks its

own damages, not damages on behalf of its citizens. But so what? Cincinnati’s argument is untethered

to any language in the policy.” Id.

The Seventh Circuit reasoned that the West Virginia action sufficiently alleged that West Virginia’s

citizens had suffered bodily injury and that West Virginia had incurred damages caring for those

injuries. Analogizing West Virginia’s response to the opioid crisis to that of a mother who cares for a

child, the court concluded that the West Virginia action alleged costs that were incurred “because of”

bodily injury, which was broader than language in some policies that might limit damages to those

incurred “for” bodily injury. See also 4 Opioid Suit Coverage Rulings Attorneys Should Know, Law 360(June

29, 2018) (discussing Actavis, Anda, J.M. Smith, and H.D. Smith further).

A Kentucky Federal Court Finds that “Damages” Are Not Alleged

In contrast to H.D. Smith, the court in Cincinnati Ins. Co. v. Richie Enterprises, 2014 WL 838768 (W.D. Ky.

2014), clarified by 2014 WL 3513211 (W.D. Ky. 2014), declined to find that the West Virginia action

sought damages because of bodily injury, concluding that West Virginia’s action sought to recover

solely economic expenditures alleged to have been incurred in its response to the opioid crisis. The

court reasoned that such reimbursement requests for West Virginia’s public expenditures did not

qualify as damages “because of bodily injury” and did not obligate Cincinnati Insurance to defend its

insured. Notably, the West Virginia action originally included a count for medical monitoring for drug

users harmed by such use, which the court initially found could itself trigger coverage by seeking

damages due to “bodily injury.” West Virginia’s attorney general subsequently dropped the count from

the complaint and the insurer requested reconsideration of the coverage issue in the absence of the

count, resulting in the ultimate ruling that no coverage was afforded.

Will Product Exclusions Bar Coverage?

Even when coverage has been initially triggered, some policies contain exclusions that could bar

coverage for claims arising out of drug manufacturers’ products.
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The Eleventh Circuit Denies Coverage Based On Products Exclusion

In Travelers Property Casualty Co. of America v. Anda, Inc. and Watson Pharmaceuticals, Inc., 658 Fed. Appx.

955 (11th Cir. 2016) (Fla.), the Eleventh Circuit Court of Appeals was asked to evaluate whether

Travelers Property Casualty Company of America and St. Paul Fire and Marine Insurance Company had

an obligation to defend or indemnify Anda (a drug distributor) in response to the West Virginia action.

The Florida federal trial court had granted summary judgment to the insurers based on the conclusion

that the West Virginia action sought non-covered economic losses only, rather than covered “damages”

for “bodily injury” under the insurers’ policies.

The Eleventh Circuit affirmed that the insurers’ policies did not provide coverage, but its conclusion was

based on the policies’ products-completed operations exclusion, because West Virginia’s claimed

“injuries” were directly connected to Anda’s products and therefore precluded from coverage. Relying

on the Florida Supreme Court’s decision in Taurus Holdings Inc. v. U.S. Fidelity & Guaranty Co., 913 So. 2d

528 (Fla. 2005), in which that court held that municipal claims tied to gun violence response costs

“originated from” or “had a connection to” Taurus’ products and were barred from coverage as “arising

out of” the products, the Eleventh Circuit likened the allegations in the West Virginia opioid action to the

allegations in Taurus that gun manufacturers had manufactured, distributed, and marketed firearms in

a manner that contributed to the gun violence epidemic. The Anda court similarly concluded that the

allegations against Anda fell within the products-completed operations exclusion and were precluded

from coverage.

Will Other Insurance Policies Apply?

The pharmaceutical industry, as well as health-care industry entities and professionals who are

involved in the chain of commerce of prescription drugs, are not strangers to mass tort litigation arising

from pharmaceutical products. Vioxx, “fen-phen,” and “DES,” an early synthetic estrogen, are just a few

of the drugs that have subjected the industry to thousands of lawsuits, staggering settlements, and

extraordinary verdicts. Indeed, simple internet searches will readily identify pharmaceutical

settlements and jury verdicts in the hundreds of millions and even billions of dollars.

To date, nearly all of the cases addressing insurance coverage disputes involving the opioid crisis have

arisen out of a handful of disputed terms under general liability policies. As the opioid crisis broadens,

however, it is likely that disputes will arise under additional terms of general liability policies as well as

other insurance policy products. In response to lawsuits arising from the opioid crisis, it is anticipated

that policyholders will seek coverage not only from general liability insurers, but possibly from

• errors and omissions policies;

• specialized life science policies extending coverage for product liability;

• Bermuda Forms—a specialized market offering pharmaceutical policies;

• directors and officers policies; and

• first-party property policies.

To date, however, only a single case in Ohio has addressed a policy type that is not a general liability

policy; it involved a directors and officers (D&O) policy.

Ohio Nixes Directors and Officers Coverage over DEA Opioid Action

In Miami-Luken Holding Co., Inc. v. Navigators Ins. Co., Case No. 1:16-cv-00876 (D. Ohio July 12, 2018), a

trial court rejected Miami-Luken’s request that Navigators Insurance defend it against a Drug

Enforcement Administration (DEA) action. The DEA action alleged that Miami-Luken had oversupplied

opioid medications to pharmacies, but it included facts and allegations that were substantially similar

to allegations in a 2012 suit in which the state of West Virginia accused Miami-Luken and other

wholesalers of contributing to the state’s opioid abuse epidemic.

The Ohio federal trial court, ruling on the parties’ cross-motions for summary judgment, compared the

DEA and West Virginia actions against Miami-Luken and concluded that they “contain overlapping

supporting facts, circumstances and allegations concerning the same issue” sufficient to support the

application of a Navigator’s exclusion that specifically precluded coverage for claims arising out of or

related to the West Virginia action.

While the court’s analysis in Miami-Luken does not focus on the effect of the allegations arising from the

opioid crisis on D&O coverage issues, the court’s conclusion may highlight an issue that could arise in

the future. Given the breadth and number of claims arising from the opioid crisis, insurers are likely to

look to policy provisions barring coverage when substantially similar actions or claims were known (or

should have been known) to the insured prior to the policy period. Variations of the exclusion at issue

in Miami-Luken exist in many policies, either as an exclusion or as a condition of coverage. Insurance is

generally designed for fortuitous losses, but Miami-Luken supports the idea that insurers may be able

to assert other exclusions and conditions to preclude coverage for claims arising from the opioid crisis,

even if they are found to be fortuitous.

Conclusion
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“The question is frequently asked: Why does a man become a

drug addict?The answer is that he usually does not intend to

become an addict.”

—William S. Burroughs, Junky, Prologue, at xxxviii (Penguin Books 1977).

At this early stage, it is too soon to identify a conclusive analysis of insurance coverage for opioid-

related claims. The decisions that have addressed insurance coverage for claims arising out of the

opioid crisis make clear that determinations and analyses will vary from state to state, and even within

jurisdictions in a single state. Moreover, a coverage evaluation is likely to involve more issues and ever-

greater complexity, given that the federal government, 41 states, and hundreds of counties are all

pursuing their own individual investigations into and claims against the conduct of myriad entities and

individuals involved in the manufacture, distribution, and oversight of opioids in our health-care

system. The treatment of the allegations being made will vary by jurisdiction, as will insurance policy

interpretations, creating conflicting rules and precedents that may apply differently to different classes

of defendants. Given the apparent entrenchment of opioids in our society and the inevitable dissention

among insurers, insureds, and courts, it is certain that—like it or not—the opioid crisis and the

attendant insurance coverage disputes will be with us for years to come.

Paul S. White »
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