
When asserting or defending third-party claims in the context of construction litigation, the underlying 
plaintiff’s choice of legal theories can often dictate the available remedies for defendant(s) to pass 
through liability to other parties involved in the project.  The interplay between contractual relationships 
and potential theories of liability can leave certain defendants on the hook for the entirety of the claim 
despite allegations that other parties may be responsible for some or all of the alleged damage.

In a recent case decided by the United States District Court of the Eastern District of Pennsylvania 
(U.S.D.C. E.D. Pa.), the owner of a newly-constructed warehouse facility (“Owner”) pursued a claim 
against its general contractor (“GC”) when the pavement surrounding the facility began to fail prematurely.  
The GC had a contract with the pavement subcontractor (“Sub”) to perform work related to the 
pavement.  After the Owner settled with the GC, Owner obtained an assignment of rights from the 
GC, and decided to pursue the Sub, filing an action for breach of contract, breach of express warranty, 
and disgorgement of unearned subcontract payments.  Believing the pavement failure to be caused 
by design defects, the Sub sought contribution and common law indemnity from two engineering 

firms with which the Sub had no contract.  Due to the lack of 
contractual relationship with the engineers, the Sub asserted 
counts for negligence and negligent misrepresentation only 
against the engineers.

Noting that the Owner’s original civil action complaint asserted 
only contractual claims against the GC, the court held that 
the Sub could not pass liability onto the engineering firms 
through the tort-based remedies of contribution and common 
law indemnity.  Even assuming the breach of warranty claim 
could be properly construed as a tort, the court found that the 
inherent “mismatch” between the theories of liability barred the 
tort based contribution claim as a matter of law.  Specifically, 
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the court stated that the “mismatch between a defendant being sued for one potential tort claim—breach of 
warranty—and subsequently suing a third-party defendant for substantially different tort claims—negligence 
and negligent misrepresentation—is what further leads the Court to bar its claim for contribution.”  

Turning to the common law indemnity claim, the court reiterated that the theories of liability asserted in the 
Owner’s underlying complaint against the Sub had effectively limited the Sub’s ability to pursue other parties 
with which it had no contract: “Common law indemnity is a means of restitution to be used by one tortfeasor 
against another, and not when the third party plaintiff’s liability is based on a breached contract between it and 
the original plaintiff.”  Based on the above analysis, the court dismissed the Sub’s third-party complaint against 
the engineers in its entirety.

Most large-scale construction projects will involve several design professionals and contractors of different tiers 
working together.  When something goes wrong, the parties will not always agree on allocation of responsibility 
and the causes of action could dictate risk transfer.  Although it is uncommon to find a plaintiff’s attorney who 
is not creative and all-inclusive of any number of theories of liability, this matter demonstrates a compelling 
defense in absence of contractual relationships and the claims being asserted.  Well before litigation is initiated, 
it is imperative to gain an understanding not only of your contractual relationships but those between the 
project owner and other entities involved in each project.  Project-specific contracts are favorable to boilerplate 
documents and one needs to assume that all contract documents related to a specific project may be effective 
on nonparties, sometimes as a third party beneficiary and sometimes  negatively.  Smart contracting is key to 
avoid surprises related to your contractual obligations on a project.    

After suit is filed, the nature of the claims asserted against defendants will be significant regarding defense 
strategy and pursuit of risk transfer.  As ruled by the Pennsylvania federal court, theories of liability asserted 
against one party can place significant limitations on its ability to pursue other parties that may otherwise be 
liable for the underlying claim.
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DPL Program Highlights
Great American’s Design Professionals Liability product provides expansive, specialized coverage for archi-
tects, engineers and consultants. Featuring a broad definition of professional services, highlights include:

• Limits up to $5 million per claim/$5 million 
aggregate

• Billings up to $25 million

• Low minimum premiums

• Coverage includes professional liability, 
pollution incident and network and information 
security breach 

• Personal injury includes unintentional 
infringement of copyright or patent

• Pre-claims assistance included

• Early resolution deductible credit up to 75%

• Public relations crisis expense reimbursement

• Insured reimbursement for a security incident

• No hammer clause

• True worldwide coverage

• Agency and Direct Bill payment options

Visit www.PLProQuote.com to get started!

The Numbers Tell The Story

There are over 3,000 property and casualty insurance 
companies in the United States.

Only 50 are included on the Ward’s 50 List for safety, 
consistency and performance.

Only 5 have been rated “A” or better by A.M. Best for 
over 100 years.

Only 2 are on both lists. 

Great American Insurance Company is 1 of the two.

We are proud of our “A+” (Superior) A.M. Best rating 
and thank you for the trust you have placed in us to 
insure your most important specialty accounts.

*A.M. Best rating affirmed August 17, 2018

A Company You Can Count On

Great American Insurance Group’s roots go back 
to 1872 with the founding of its flagship company, 
Great American Insurance Company. Based in 
Cincinnati, Ohio, the operations of Great American 
Insurance Group are engaged primarily in property 
and casualty insurance, focusing on specialty 
commercial products for businesses, and in the 
sale of traditional fixed and indexed annuities.

Great American Insurance Company is currently 
rated “A+” (Superior) by A.M. Best, and has received 
an “A” (Excellent) or higher rating from the A.M. Best 
Company for more than 100 years.* The members 
of Great American Insurance Group are subsidiaries 
of American Financial Group, Inc. AFG’s common 
stock is listed and traded on the New York Stock 
Exchange under the symbol AFG.


