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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rules of Appellate Procedure, rule 26.1, Petitioner

Appellant D&D Marketing, Inc. states that it does not have any parent corporation 

and no publicly held corporation owns 10% or more of its stock. 
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INTRODUCTION 

This case presents a constitutional question of profound importance: 

Whether the district court's finding that an administrative agency's structure is 

constitutionally flawed may be relegated to harmless error analysis, thus allowing 

the agency to seek damages alleged in connection with hundreds of thousands of 

separate loan transactions. If the answer to that question is no, then the legal 

regime petitioners have challenged cannot possibly withstand constitutional 

scrutiny, thus entitling petitioners to a full dismissal of this massive lawsuit. 

This is precisely the kind of case that the interlocutory appellate remedy is 

designed to address. Consistent with petitioners' position, plaintiff has previously 

confirmed that the separation-of-powers issues presented here entail exceptional 

national significance. In addition, this case involves pure questions of law that this 

Court can decide quickly to avoid protracted litigation. Immediate appellate review 

is particularly appropriate because it would assure the prompt resolution of 

dispositive, jurisdictional issues, consistent with the district court's order granting 

certification. The recurring threshold issues presented here have practical 

implications for the entire financial services industry throughout the nation, 

currently regulated by the Consumer Financial Protection Bureau. 

1 
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JURISDICTIONAL STATEMENT 

This Court has jurisdiction over interlocutory appeals where the district 

court certifies that its ruling "involves a controlling question of law as to which 

there is substantial ground for difference of opinion and that an immediate appeal 

from the order may materially advance the ultimate termination of the litigation." 

28 U.S.C. § 1292(b ). The district court granted petitioners' motion for certification 

as to the issues presented here within the statutory ten-day deadline for filing such 

petitions. Ex. 1 at 2-7. 

PROCEDURAL BACKGROUND 

A. The operative complaint. The Bureau has sued D&D and its principals 

(collectively "D&D") under the Consumer Financial Protection Act, seeking 

literally millions of dollars in damages, injunctive relief and other remedies. 

Asserting that D&D' s business model is "unfair" and "abusive" in violation of the 

CFP A, the Bureau claims that D&D is obligated to monitor the vendors with 

whom D&D does business to ensure that those third parties do not violate the 

CFP A. The Bureau's vicarious liability theory is premised on its view that the 

loans provided by third party lenders are inconsistent with the terms and conditions 

initially disclosed to consumers by third party lead generators. D&D is being sued 

with respect to hundreds of thousands of separate loan transactions. (Pl's. Am. 

2 
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Compl., June 30, 2016, ECF No. 37, if 35.) 

B~ The motion to dismiss. In response to this lawsuit, D&D filed a motion 

to dismiss. Challenging the constitutionality of the Bureau's structure, D&D 

argued that Congress's decision to limit the President's power to remove the 

Bureau's director - by requiring the existence of "inefficiency, neglect of duty, or 

malfeasance in office" as preconditions for removal (12 U.S.C. § 5491(c)(3)) -

violates Article II of the Constitution. Ex. 2, at 5-8. D&D further argued that the 

appropriate remedy for this structural violation is to dismiss this lawsuit because -

absent legal authority for the Bureau to prosecute this lawsuit - the Bureau has no 

standing to litigate. (D&D's Reply, March 13, 2017, ECF No. 74, at 4-5.) 

C. The ruling on the motion to dismiss. Despite adopting Defendants' 

view that the Bureau's structure is constitutionally flawed, the district court 

nonetheless denied D&D's motion to dismiss. Ex. 2 at 6-8. While acknowledging 

the split of authority "across the country" regarding "whether the structure of the 

CFPB-particularly the powers accorded to the Director-violates Article II of the 

Constitution" (id. at 5), the Court held that the "CFPB may continue to perform its 

duties, including the prosecution of this case against Defendants[.]" Id. at 8. The 

Court reasoned that, consistent with the D.C. Circuit's decision in PHH 

Corporation v. CFPB, 839 F.3d 1 (D.C. Cir. 2016) (pet.for reh'g en bane granted 

Feb. 16, 2017), the statutory limitation on the President's power to remove the 

3 
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Bureau's director can be severed from the law, thus preserving the Bureau's ability 

to prosecute lawsuits. Ex. 2 at 7-8. 

D. The motion to certify interlocutory appeal. Seeking certification under 

Section 1292(b ), D&D invoked the same argument successfully used by the 

Bureau in seeking rehearing en bane in PHH to resolve the identical issue 

presented here. Quoting the Bureau's position that the PHH panel's adoption of 

D&D's view on the constitutionality issue represents "the most important 

separation-of-powers case in a generation" (D&D's Reply, March 13, 2017, ECF 

No. 7 4, at 2:22-25), D&D argued that certification is necessary to settle this 

controlling question, among others. 1 

While denying certification as to the other issues (e.g., due process 

violations), the district court granted certification regarding the threshold issue 

presented here as to the proper remedy for the Bureau's unconstitutional structure. 

Ex. 1at3-7. 

STATUTORY BACKGROUND 

Having created the Consumer Financial Protection Bureau as part of the 

Dodd-Frank Act in 2010, Congress consolidated the enforcement of numerous 

federal laws by having the Bureau administer 18 consumer protection laws 

1 D&D had also argued in its motion to dismiss that adoption of the Bureau's novel 
interpretation of the CFP A would render the CFP A unconstitutionally vague as 
applied here. This petition focuses on the structural issue, however. 

4 
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previously enforced by seven government agencies. See 12 U.S.C. §§ 5481(12), 

558l(b). As an "independent bureau" within the Federal Reserve System, id. § 

5491(a), the CFPB was vested with newly-created authority under the Dodd-Frank 

Act to regulate or prosecute "unfair, deceptive, or abusive" consumer lending 

practices, id. § 5531(a). Besides its "[e]xclusive rule making authority" (§ 

5512(b )( 4)) and its "[l]itigation authority" (§ 5564), the Bureau has the power to 

conduct administrative investigations (§ 5562). The Bureau can also levy civil 

penalties ranging from $5,000 per day to $1,000,000 per day for each day a 

violation occurs. Id., § 5565( c )(2). 

Unlike other agencies, Congress vested control over the Bureau in a single 

director rather than a multi-member board, id. § 5491 (b )(1 ), to be "appointed by 

the President, by and with the advice and consent of the Senate," id. § 5491 (b )(2). 

REASONS FOR GRANTING THE PETITION 

Giving the director virtually unchecked powers, Congress limited the 

President's power to remove the Bureau's director only for cause. Id. § 5491(c)(3). 

Because this for-cause limitation on the President's removal power violates the 

constitutional separation of powers, appellate review is urgently needed to address 

these recurring issues of constitutional magnitude. As illustrated in this case, given 

the Bureau's unprecedented power, the structural limits on Executive power 

5 
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become increasingly important. Otherwise, the adoption of the no-harm, no-foul 

view advanced by the Bureau would nullify the significance of the constitutional 

provision that the district court found to have been violated. 

LEGAL ARGUMENT 

When a district court's ruling "involves a controlling question of law as to 

which there is substantial ground for difference of opinion," an immediate appeal 

from the order is appropriate if such an appeal "may materially advance the 

ultimate termination of the litigation." 28 U.S.C. § 1292(b ). "So long as the district 

court has made an order, the three factors that justify interlocutory appeal should 

be treated as guiding criteria rather than jurisdictional requisites." 16 Charles Allen 

Wright & Arthur R. Miller, Federal Practice and Procedure§ 3930 (3d ed. 1998). 

To establish that a question of law is controlling, "all that must be shown ... 

is that resolution of the issue on appeal could materially affect the outcome of 

litigation in the district court." In re Cement Antitrust Litigation, 673 F.2d 1020, 

1026 (9th Cir. 1982). "A substantial ground for difference of opinion exists where 

reasonable jurists might disagree on an issue's resolution, not merely where they 

have already disagreed." Reese v. BP Exploration (Alaska) Inc., 643 F.3d 681, 688 

(9th Cir. 2011 ). While the district court has already confirmed that there is a 

conflict regarding the proper remedy at issue here (Ex. 1 at 5-6), a novel issue may 

6 
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justify interlocutory review "without first awaiting development of contradictory 

precedent." Reese, 643 F.3d at 688. 

I. The Criteria for an Interlocutory Appeal Are Satisfied. 

A. Whether the Bureau's structure is constitutionally defective and 
the proper remedy for such a defect present controlling legal 
questions. 

The threshold issue presented here - the practical impact of the district 

court's finding that the Bureau's structure is unconstitutional - is, in essence, one 

of standing-or, more accurately, the lack thereof. If this Court adopts D&D's 

position that such a constitutional violation precludes the Bureau from proceeding 

with this lawsuit, the prosecution of this lawsuit would necessarily be preempted. 

After all, "federal courts may exercise power . . . only when adjudication is 

'consistent with a system of separated powers[.]'" Allen v. Wright, 468 U.S. 737, 

752 (1984) (addressing requirements for standing) (citation omitted). 

1. The Bureau's structure is constitutionally defective. 

Article II of the Constitution vests "[t]he executive Power ... in a President 

of the United States of America," who must "take Care that the Laws be faithfully 

executed." Art. II, § 1, cl. 1; id., § 3. The President, "as part of his executive 

power" granted by this provision, "select[s] those who [are] to act for him under 

his direction in the execution of the laws." Myers v. United States, 272 U.S. 52, 

117 (1926). The Constitution thus "empower[s] the President to keep these officers 

7 
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accountable--by removing them from office, if necessary." Free Enterprise Fund v. 

Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 483 (2010). "The President 

cannot 'take Care that the Laws be faithfully executed' if he cannot oversee the 

faithfulness of the officers who execute them." Id. at 484. 

The novel statutory scheme creating the Bureau violates these basic 

principles. "No other branch or agency can control the CFPB 's budgetary 

appropriations, regulations, or enforcement decisions. Moreover, there is no 

multimember commission to counterbalance the Director's policy initiatives .... 

Led by a single director with authority to engage in both rulemaking and litigation, 

immune from budgetary oversight, and largely insulated from substantive review, 

the agency has extreme independence to carry out its functions." Todd Zywicki, 

The Consumer Financial Protection Bureau: Savior or Menace?, 81 Geo. Wash. 

L. Rev. 856, 875 (2013). 

In direct contrast to this system, the Framers placed the power of the purse in 

Congress in large part because the British experience taught that the appropriations 

power was a tool with which the legislature could resist "the overgrown 

prerogatives of the other branches of government." The Federalist No. 58, at 357 

(Clinton Rossiter ed., 2003). Recognizing the serious risk for abuse and corruption 

posed by permitting one person to fill every office in the Government, 3 J. Story, 

Commentaries on the Constitution of the United States, § 1524, p. 376 (1833), the 

8 
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Framers prescribed the President's removal power in the Constitution as "a 

powerful tool for control." Edmond v. United States, 520 U.S. 651, 664 (1997). 

Directly violating these principles, the CFP A precludes the President from 

removing the Bureau's director except for cause. 12 U.S.C. § 549l(c)(3). 

To be sure, the Court has upheld statutory removal restrictions in limited 

circumstances. But those narrow exceptions are inapplicable here. For example, in 

contrast to independent agencies operating under a multi-member commission 

structure (Humphrey's Executor v. United States, 295 U.S. 602, 624 (1935)), a 

single director is in charge of the Bureau. In addition, while inferior officers with 

limited scope of powers have been deemed immune from such a constitutional 

challenge (Morrison v. Olson, 487 U.S. 654, 671-73 (1988)), the powers of the 

Bureau's director are virtually unlimited here, thus rendering the Bureau's 

structure inherently defective. 

2. The Bureau's lack of standing to prosecute this lawsuit, 
based on its defective structure, presents another 
controlling legal question. 

a. The only proper remedy to resolve the Bureau's 
structural defect is to strike down the Bureau and 
dismiss this lawsuit. 

The standing issue raised here - whether the Bureau h8:s the legal power to 

prosecute this lawsuit despite its unconstitutional structure - qualifies as a 

controlling legal question because its resolution will inevitably affect the future 

9 
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course of this litigation. The Bureau "lacks authority to bring this enforcement 

action because its composition violates the Constitution's separation of powers." 

Federal Election Comm'n v. NRA Political Victory Fund, 6 F.3d 821, 822 (D.C. 

Cir. 1993). Consequently, as with the related question regarding the 

constitutionality of the Bureau's structure, the question regarding the proper 

remedy for such a constitutional violation is a dispositive one. 

Consistent with D&D's view, the Supreme Court has held that remedies for 

constitutional violations should return one to the same position he would have 

occupied in the absence of the constitutional violation. See United States v. 

Virginia, 518 U.S. 515, 547 (1996) (the proper remedy for unconstitutional 

exclusion of women from educational opportunity is to remedy the discriminatory 

effects of the past and to "bar like discrimination in the future") (internal citations 

omitted). In direct contrast to the harmless error test advocated by the Bureau, the 

Constitution demands that the remedy be tailored to the violation. See McKesson 

Corp. v. Div. of Alcoholic Beverages & Tobacco, 496 U.S. 18, 22, 31 (1990) (if a 

state collects a tax that discriminates against interstate commerce, the Due Process 

Clause mandates that the state provide backward-looking relief that fully removes 

the discriminatory effects of the unconstitutional tax); Marbury v. Madison, 5 U.S. 

137, 163 (1803) (there must be a proper remedy for the violation of a vested legal 

right). 

10 
2718727v.1 

Case: 17-80049, 03/31/2017, ID: 10380368, DktEntry: 1-2, Page 19 of 71



Likewise, the Supreme Court has enforced the constitutional requirement to 

provide an adequate remedy when violations of other constitutional provisions are 

established. In the context of regulatory takings, for example, the Court has held 

that, as a matter of constitutional law, regulatory takings that are ultimately 

invalidated by the courts trigger the imposition of a damages remedy so that 

property owners can seek monetary relief when one's property is temporarily taken 

in violation of the Fifth Amendment. First English Evangelical Lutheran Church 

of Glendale v. County of Los Angeles, 482 U.S. 304, 322 (1987). The Court thus 

rejected the notion that a constitutional violation of the Takings Clause can be 

adequately addressed by merely invalidating the regulation without the payment of 

monetary damages for the damages sustained during the interim prior to the 

invalidation of the regulation. 

Applying these principles, the only proper remedy for the constitutional 

violation found by the district court, based on the Bureau's flawed structure, is the 

dismissal of this lawsuit. Without a properly-constituted body, the Bureau has no 

legal capacity or standing to bring this action in the first place. This result is 

mandated by the rule that "[i]f the constitutional structure of our Government that 

protects individual liberty is compromised, individuals who suffer otherwise 

justiciable injury may object." Bond v. United States, 131 S. Ct. 2355, 2365 

(2011); see also Clinton v. City of New York, 524 U.S. 417, 450 (1998) ("Liberty is 

11 
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always at stake when one or more of the branches seek to transgress the separation 

of powers") (Kennedy, J., concurring). There is no point in objecting if such 

constitutional errors can be tossed aside as merely harmless. 

In sum, the district court could not "declare the [Bureau's] structure 

unconstitutional without providing relief to the appellants" where "appellants 

raise[ d] the constitutional challenge as a defense to an enforcement action" pursued 

by a federal agency. NRA Political Victory Fund, 6 F.3d at 828; see also Northern 

Pipeline Constr. Co. v. Marathon Pipeline Co., 458 U.S. 50, 88 (1982) (granting 

relief to party successfully challenging the constitutionality of a statute despite 

limiting the legal effect of the opinion to apply prospectively as to non-parties). 

Because the structural defect infecting this case "goes to the validity of the 

[underlying] Court proceeding that is the basis for this litigation" (Freytag v. 

Commissioner, 501 U.S. 868, 879 (1991)), the only proper remedy for the Bureau's 

structural defect is to dismiss this lawsuit. 

b. The Bureau's attempts to m1n1m1ze the legal 
repercussions of its structural defects are flawed. 

Seeking to preclude interlocutory appellate review of these issues of national 

significance, the Bureau previously argued that the structural flaws invoked by 

D&D have no legal implication here because "any Article II infirmity does not 

impact the Bureau's Article III standing." (Pl.'s Opp'n, 5:13-14, March 6, 2017, 

ECF No. 73.) While the Bureau cited a split decision by a panel of this Court to 

12 
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support its position, it "fail[ ed] to even address how a Bureau with no executive 

power has standing to bring a civil enforcement action." CFP B v. Gordon, 819 

F.3d 1179, 1201 (9th Cir. 2016) (Ikuta, J., dissenting), petition/or cert.filed, Nov. 

22, 2016 (No. 16-673). 

The Bureau's position is wrong for additional reasons. It is a fundamental 

tenet of administrative law that a federal agency is "a creation of Congress" that 

possesses "only" "the powers Congress specifically granted it." American Fin. 

Servs. Ass 'n v. FTC, 767 F.2d 957, 965 (D.C. Cir. 1985). "As the Court has said 

many times before, the Commission may exercise only the powers granted it by the 

Act." FTC v. National Lead Co., 352 U.S. 419, 428 (1957). Beyond the scope of its 

statutory authority, "an agency literally has no power to act." Louisiana Pub. Serv. 

Comm 'n v. FCC, 476 U.S. 355, 374 (1986). Conversely, if the Bureau's structure 

is inherently flawed - e.g., due to a constitutional violation - the Bureau is not 

"empowered" to do anything with respect to D&D because the Bureau "literally 

has no power to act." Ibid. 

Furthermore, while the Bureau has managed to prosecute numerous lawsuits 

during the past few years without any consequence despite its flawed structure, that 

does not justify denying the relief requested here. Just as "[a] regulation's age is no 

antidote to clear inconsistency with a statute" (Brown v. Gardner, 513 U.S. 115, 

122 (1994)), the' Bureau "may not insulate itself from correction merely because it 
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has not been corrected soon enough." Summit Petroleum Corp. v. E.P.A., 690 F.3d 

733, 746 (6th Cir. 2012). That "sort of [multi]-year adverse possession ... 

deservedly has no precedent in our jurisprudence." Rapanos v. United States, 54 7 

U.S. 715, 752 (2006) (plurality op.). Accordingly, the Supreme Court has "not 

hesitated to strike down provisions of law that either accrete to a single Branch 

powers more appropriately diffused among separate Branches or that undermine 

the authority and independence of one or another coordinate Branch." Mistretta v. 

United States, 488 U.S. 361, 382 (1989). 

In sum, our system of remedies must be stringent enough to keep the 

government within the bounds of the law. Because the severance remedy suggested 

by the Bureau fails this basic test, it is not a constitutionally-adequate remedy. 

B. Resolution of the issues presented, in terms of the constitutionality 
of the Bureau's structure and the proper remedy for such a 
defect, would materially advance the litigation. 

Appellate resolution of liability issues, when presented prior to a damages 

determination, materially advances the ultimate disposition of the litigation. An 

immediate appeal that results in reversal of a district court decision finding liability 

avoids unnecessary delay and expense in taking evidence on the damages issues. 

See Steering Committee v. United States, 6 F.3d 572, 575 & fn. 1 (9th Cir. 1993); 

see also State of Calif. Dept. of Toxic Substances Control v. Hearthside Residential 

Corp., 613 F.3d 910, 912-13 (9th Cir. 2010) (appellate review entertained under§ 
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1292(b) to determine as a matter of first impression that "owner and operator" 

liability for CERCLA cleanup costs lie~ with owner at the time such costs are 

incurred). Because no trial date has been set in this case, this fact further justifies 

the need for interlocutory review. See Shurance v. Planning Control Int'!, Inc., 839 

F.2d 1347, 1348 (9th Cir. 1988) (relief denied under section 1292(b) where trial 

was scheduled to begin months later). 

While there is no requirement "that the interlocutory appeal have a final, 

dispositive effect on the litigation" (Reese, 643 F.3d at 688), the litigation will 

necessary end here if this Court adopts D&D's view. Applying these principles, the 

district court properly determined, Ex. 1 at 6-7, that an interlocutory appeal here 

"may materially advance the ultimate termination of the litigation." 28 U.S.C. § 

l 292(b ). This Court should make the same determination in order to grant this 

petition so that it can examine the district court's denial of D&D' s dismissal 

motion. See Tuazon v. R.J. Reynolds Tobacco Co., 433 F.3d 1163, 1168 (9th Cir. 

2006) (interlocutory review of denial of dismissal motion based on personal 

jurisdiction and forum non conveniens issues). 
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II. Given the Exceptional Importance of the Constitutional Issues 
Presented Here, Appellate Review Is Critically Necessary for the Entire 
Financial Services Industry. 

Although the Bureau has adamantly opposed appellate review, immediate 

review is fully justified here because "it is the duty of the judicial department-in a 

separation-of-powers case as in any other-to say what the law is." NLRB v. 

Canning, 134 S. Ct. 2550, 2560 (2014) (internal quotation marks omitted). 

Interlocutory review is critical because "[t]he Judicial Branch must be most 

vigilant in guarding the separation between the political powers precisely when 

those powers collude to avoid the structural constraints of our Constitution." NLRB 

v. SW General, Inc., No. 15-1251, slip op. 8 (U.S. Mar. 21, 2017) (Thomas, J., 

concurring). After all, the structural provisions of the Constitution at issue here 

"reflect the founding generation's deep conviction that 'checks and balances were 

the foundation of a structure of government that would protect liberty."' Canning, 

134 S. Ct. at 2593 (Scalia, J., concurring) (internal citations omitted). As the Court 

held in an analogous case, a defect in the appointment of an "examiner" (precursor 

of today's ALJ) is "an irregularity which would invalidate a resulting order," when 

such an objection is timely raised. United States v. L.A. Tucker Truck Lines, 344 

U.S. 33, 38 (1952). 

Refusing to acknowledge the practical implication of its statutory design 

defect, the Bureau contends that the structural defect at issue here can be swept 
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under the rug because D&D is supposedly not harmed by the constitutional 

violation at issue here. "But the doctrine of separation of powers is a structural 

safeguard rather than a remedy to be applied only when specific harm, or risk of 

specific harm, can be identified." Plaut v. Spendthrift Farm, 514 U.S. 211, 239 

(1995) (emphasis in original). Because a lawful delegation of the Executive power 

is necessary to invoke the judiciary' s authority under Article III, the absence of 

such delegation requires the dismissal of the Bureau's lawsuit. Indeed, "no 

principle is more fundamental to the Judiciary' s proper role in our system of 

government" than the standing requirements imposed by Article III. Raines v. 

Byrd, 521 U.S. 811, 818 (1997) (citation omitted). Given the dispositive nature of 

this jurisdictional barrier, and the national significance of the issues presented here, 

appellate review is urgently needed to provide guidance to the entire financial 

services industry dispersed throughout the nation. 
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CONCLUSION 

The Court should grant permission to appeal the district court's denial of 

D&D's motion to dismiss. 

Dated: March 31, 201 7 
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