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On March 14, 2020, the House passed the Families First Coronavirus Response Act (H.R. 6201). On 

March 18, 2020, the Senate passed the bill, and President Trump quickly signed it into law the same day.  

The Emergency Family and Medical Leave Expansion Act amends the Family and Medical Leave Act 

(FMLA) to require all private employers of fewer than 500 workers (i.e., even those with fewer than 50 

employees) to provide leave to workers who need to care for children without schooling or day care 

because of COVID-19. The first 10 days of the leave is unpaid, and employees can apply accrued paid 

time off benefits to that window. After this 10-day period, employers must provide paid family leave up 

to $200/day or $10,000 in the aggregate using a formula announced in the Act. These FMLA provisions 

become effective April 2, 2020. 

The new law also rolls out an Emergency Paid Sick Leave Act that requires all private employers of less 

than 500 employees to pay emergency sick leave to employees who cannot work (or telework) because of 

government quarantine or isolation orders, because they are under medical care for COVID-19 symptoms 

or diagnosis, because they are caring for someone in quarantine or isolation under governmental or 

medical provider orders, or because they need to care for children whose schools or day care centers 

closed due to COVID-19 precautions.  

The emergency paid sick leave benefit caps at 80 hours for full-time workers or the average number of 

hours across a two-week period for part-time employees. Employers calculate emergency paid sick leave 

using an employee’s minimum or regular hourly rate across their normal or average hours for a day.  

Employees who are themselves subject to governmental quarantine or isolation orders or medical care for 

COVID-19 symptoms or diagnosis max out at $511 per day or $5,110 in the aggregate.  Employees caring 

for family members subject to government or medical provider quarantine or isolation orders or children 

whose schools or day care centers closed due to COVID-19 precautions are paid out at two thirds their 

regular rate and max out at $200 per day or $2,000 in the aggregate.  

These provisions become effective no later than April 2, 2020, and sunset on December 31, 2020. 

While detailed, employers will no doubt need to work through the realities of implementing the law. For 

example, the Act does not specifically explain whether employees using expanded FMLA leave to care 



for a child out of school or day care should apply the paid leave provided for under the FMLA expansions 

– which contains a 10-day “waiting period” where employees can use accrued paid time off benefits – or 

the separate emergency paid sick leave benefit – which requires emergency paid sick leave for such 

parents but does not allow employers to require employees to use accrued paid sick leave first. Based on 

the wording of the Act, it appears the proper approach is to apply paid emergency sick leave first and then 

apply the paid emergency family leave if the worker still needs to substitute pay. The Department of 

Labor is expected to issue guidance and required postings, so employers should watch for developments 

in the coming days. 

Additional Actions 

The Act provides:  

 New tax credits equal to 100% of the emergency paid family medical leave or emergency paid 

sick leave paid by employers each quarter, and self-employed individuals can take advantage of 

similar tax credits. 

 One billion dollars to supplement and stabilize state unemployment insurance benefit 

programs and commits to education to employers on short-time compensation programs as 

possible ways to avert lay-offs. It also provides full federal funding for certain extended 

unemployment compensation for a limited time. 

 Rules that prohibit insurance carriers and other health care plans or programs from 

requiring any cost sharing on approved testing for SARS-CoV-e or the virus that causes 

COVID-19. 

 Appropriation of several billion dollars to emergency food and nutritional assistance and health 

services. 

The Act comprises eight distinct divisions, which are summarized in this article. 

 

DIV A – SUPPLEMENTAL APPROPRIATIONS ACT 

 $500,000,000 for the Commodity Assistance Program for emergency food assistance through 

September 30, 2021. Where schools close for 5 consecutive days for a public health emergency, 

households with children eligible for free meals under the Richard B. Russell National School 

Lunch Act can receive allotments equal to the value of missed free meals. 

 $100,000,000 for nutrition assistance for Commonwealth of Northern Mariana Islands, Puerto 

Rico and American Samoa through September 30, 2021. 



 $82,000,000 for the Defense Health Program for health services through September 30, 2022. 

 $15,000,000 for Taxpayer Services through September 30, 2022. 

 $64,000,000 is for Indian Health Services relating to SARS-CoV-2 and COVID-19 through 

September 30, 2022. 

 $250,000,000 for Aging and Disability Services Programs through September 30, 2021, 

$160,000,000 of which is for Home Delivered Nutrition Services, $80,000,000 for Congregate 

Nutrition Services and $10,000,000 for Nutrition Services for Native Americans.  

 $1,000,000,000 for Public Health and Social Services Emergency Fund to pay claims of providers 

for reimbursements for health services related to SARS-CoV-2 and COVID-19 or for visits for 

uninsured individuals. The funds are to remain available “until expanded.” 

 $30,000,000 for Medical Services for health services related to SARS-CoV-2 and COVID-19 

through September 30, 2022. 

 $30,000,000 for Medical Community Care for health services related to SARS-CoV-2 and 

COVID-19 through September 30, 2022. 

 

The Act requires agencies receiving funding to provide reporting on the funds’ anticipated and actual 

use. 

DIV B – NUTRITION WAIVERS 

 The Act provides several ways states may request waivers of program requirements under the 

Richard B. Russell National School Lunch Act to allow them to serve meals in flexible, non-

congregate ways during school closures related to SARS-CoV-2 and COVID-19. 

 The Act provides “snap” flexibility and eligibility for participation in supplemental nutrition 

assistance programs for low-income, jobless workers. 

DIV C – FAMILY AND MEDICAL LEAVE EXPANSION ACT 

 Qualifying Reasons for Public Health Emergency Leave: The qualifying reasons for leave under 

the FMLA are extended to include “a qualifying need related to a public health emergency” 

through December 31, 2020. “Public Health Emergency Leave” involves: 

o An eligible employee, meaning someone who has been employed for 30 calendar days 

o Working for an eligible employer, meaning fewer than 500 employees, 

o Who has a “qualifying need related to a public health emergency,” meaning the employee 

is unable to work or telework due to a need to care for a son or daughter under 18 years 



of age whose elementary or secondary school or day care (i.e., paid day care service 

provider) closed due to a declared public health emergency due to COVID-19. 

o The Secretary of Labor has authority to promulgate regulations excluding health care 

providers and emergency responders from the definition of eligible employee and exempt 

businesses with less than 50 employees if granting leave would jeopardize the viability of 

the business. 

 Paid Leave: The first 10 days of Public Health Emergency Leave under FMLA is unpaid, and 

employees may elect to use accrued paid time off to cover it.  After those first 10 days, the 

employer must provide emergency paid family leave. Such paid family leave is calculated as 

follows: 

o Use no less than two thirds of the employee’s regular rate of pay and 

o Use the number of hours the employee is typically scheduled to work.  

 For employees who work varied schedules, employers must use the average 

hours worked each week in the prior six (6) month. If the employee was not 

working during that period, use the average number of hours the employee would 

normally have been scheduled to work. 

o The paid leave should not exceed $200 per day or $10,000 in the aggregate.  

 Notice by Employees: Employees must provide notice of the need for leave to employers as soon 

as practicable. 

 Job Restoration: The Act exempts employers of fewer than 25 employees from reinstatement 

obligations where a worker’s position is eliminated due to economic conditions during their 

Public Health Emergency leave or “other changes in operating conditions of the employer that 

affect employment and are caused by a public health emergency during the period of leave.” 

Employers must make reasonable efforts to restore such workers to an equivalent position with 

equivalent benefits, pay and terms and condition of employment. If those efforts fail, the 

employer must make reasonable efforts to contact the worker if an equivalent position becomes 

available within a year of the earlier of either the date on which the qualifying need related to a 

public health emergency conclude or the date 12 weeks from the date the employee’s leave 

commenced. 

 Unionized Employers: Employers subject to multiemployer collective bargaining agreements 

may fulfill obligations under the new law by contributing to a multiemployer fund, plan or 

program for paid leave. 

 Special Rules for Certain Employers: The Act exempts smaller employers (i.e., those who have 

not employed 50 or more employees each of 20 or more workweeks in the current or preceding 



calendar year) from civil actions by employees for damages; however, government enforcement 

actions remain available against small businesses. 

 Special Rules for Health Care Providers and Emergency Responder: Employers of health care 

providers and emergency responders may elect to exclude such employees from the application of 

these new leave rights.  

DIV D – EMERGENCY UNEMPLOYMENT INSURANCE STABILIZATION AND ACCESS 

ACT OF 2020 

 The Act provides an emergency grant of $1,000,000,000 for states to use in supplementing their 

unemployment trust funds. States can share in the fund on a pro rata basis consistent with their 

use of state accounts in 2019.  

 To use the funds, states must certify they follow certain procedures (e.g., requiring employers to 

provide notice of unemployment benefit rights to terminated workers or using certain 

technologies for applications and deliveries of benefits) and that the number of unemployment 

claims increased by at least 10% over the same quarter in the prior calendar year.  States also must 

commit to maintaining and strengthening access to unemployment compensation benefits and 

easing eligibility requirements (e.g., work search requirements or waiting periods). 

 The Act provides the Secretary of Labor will seek to increase employer awareness of “short-time 

compensation programs” to help avert lay-offs. Such voluntary programs involve employers 

reducing the number of hours of workers in lieu of lay-offs. Employees are not disqualified from 

unemployment benefits, and their unemployment benefits are paid on a pro rata basis consistent 

with their reduction in hours. 

 Through December 31, 2020, the Act provides full federal funding for sharable extended 

compensation and sharable regular compensation paid for weeks of unemployment to those states 

receiving emergency administration grant funding under the Social Security Act. 

DIV E – EMERGENCY PAID SICK LEAVE ACT 

 Qualifying Employers: Private employers engaged in commerce or in an industry or activity 

affecting commerce with fewer than 500 employees are covered by the Act; public agencies are 

also covered. 

 Qualifying Employees: Any person qualifying as an employee under the Fair Labor Standards 

Act is eligible. Public employees also are eligible. Eligibility is immediate, and there is no 

minimum tenure for employees to qualify.  



 Qualifying Conditions: The Act requires employers to provide paid sick time to employees who 

cannot work (or telework) due to a need for leave because: 

o The employee is subject to federal, state or local quarantine or isolation orders related to 

COVID-19 

o The employee has been advised by a health care provider to self-quarantine because of 

COVID-19 concerns 

o The employee is experiencing symptoms of COVID-19 and seeking medical diagnosis 

o The employee is caring for an individual who is subject to quarantine or isolation orders 

or must quarantine under doctor’s orders  

o The employee must care for a child whose school or day care closed or became 

unavailable because of COVID-19 precautions 

o The employee is experiencing any other “substantially similar condition” specified by the 

Secretary of Health and Human Services. 

o Exemption: Employers of health care providers or emergency responders may elect to 

exclude such employee from application of this new paid sick leave. 

 Sick Leave Entitlement: For full-time employees, the paid sick leave entitlement is 80 hours. For 

part-time employees, the paid sick leave entitlement is equal to their average hours over a 2-week 

work period. There is no stated accrual period. Paid sick time does not “carry over” from one year 

to another.  

 Calculation & Maximum Payouts: Paid sick leave is calculated as follows: 

o Use the greater of an employee’s federal or local minimum wage or regular rate of pay 

and 

 For employees caring for family members, compute the compensation at a rate of 

2/3 their minimum or regular rate. 

o Use the number of hours an employee would otherwise be normally scheduled to work. 

 For employees with a varying schedule, use the average number of hours 

scheduled per day over the prior 6-month period. If the employee did not actually 

work during that period, use the average number of hours the employee would 

normally be scheduled to work. 

 For employees who are subject to governmental quarantine or isolation orders or under medical 

care for COVID-19 symptoms or diagnosis, paid sick leave shall not exceed $511 per day or 

$5,110 in the aggregate. 



 For employees caring for family members subject to government or medical provider quarantine 

or isolation orders or whose school or day care closed due to COVID-19 precautions, paid sick 

leave shall not exceed $200 per day or $2,000 in the aggregate. 

 Paid Sick Leave at Termination: There are no rights to paid sick time beyond an employee’s 

termination date, and unused paid sick time need not be “paid out” to a terminating employee.   

 Coordination with Existing Paid Time Off: Employers may not force employees to use accrued 

paid leave prior to using this new paid sick leave benefit. 

 Employer Notice: Employers must post a notice, which shall be provided by the Secretary of 

Labor. 

 Employee Notice: After the first workday an employee receives paid sick time, an employer may 

require the employee to follow “reasonable notice procedures” in order to continue receiving such 

paid sick time. 

 Employment Rights: Employers cannot retaliate or discriminate against employees who take paid 

leave or assert their rights under the Act. Employers who violate the Act will be considered to 

have failed to pay minimum wages due and face associated penalties under the Fair Labor 

Standards Act. 

 Unionized Employers: Employers subject to a multiemployer collective bargaining agreement 

can comply with the Act by making appropriate contributions to a fund, plan or program 

providing paid sick leave. 

 Sunset Date: The paid sick leave requirement expires on December 31, 2020. 

 Potential Small Employer Exemptions: The Secretary of Labor was given authority to issue 

regulations to exclude certain health care providers and emergency responders from the 

definitions of “employee” or to exempt small businesses with less than 50 employees from the 

requirements of paying sick leave to persons caring for children whose schools or day cares 

closed if it would jeopardize the viability of the business. 

DIV F – HEALTH PROVISIONS 

 Any group health plan or health insurance issuer offering group or individual health insurance 

coverage must provide coverage and cannot impose any cost sharing (including deductibles, 

copayments or coinsurance) for the following: 

o In vitro diagnostic products for the detection of SARS-CoV-e or the virus that causes 

COVID-19 that are FDA approved. 



o Items and services furnished to an individual during health care provider visits (in-person 

and telehealth), urgent care visits and ER visits which results in an order for approved in 

vitro diagnostic products. 

 Cost sharing for such testing under the Medicare, Medicare Advantage, Medicaid, CHIP, 

Veterans Affairs and Federal Civilian Programs is waived, and recipients of Indian Health 

Service shall receive such testing at no cost. 

DIV G – TAX CREDITS FOR PAID SICK AND PAID FAMILY AND MEDICAL LEAVE  

 The Act creates a tax credit equal to 100% of both the qualified emergency paid sick leave wages 

and paid family leave paid in each quarter. The limits of the tax credits mirror the daily and 

aggregate maximums for employees under the Act. The credit is against the tax imposed by 

Internal Revenue Code, sections 3111(a) (Employer Payroll Excise Tax) and 3221(a) (Tier 1 

Employer Payroll Excise Tax). If the tax credit exceeds such taxes, the excess shall be treated as 

an overpayment and refunded under section 6402(a) and 6413(b) of the Internal Revenue Code. 

 The Act also provides a credit for an employer’s increased expense toward qualified health plans 

because of qualified emergency paid sick leave and paid family leave wages.  

 For the self-employed, the Act allows a tax credit for both a “qualified sick leave equivalent 

amount” and “qualified family leave equivalent amount.” These credits are equal to what the 

individual might otherwise be entitled in emergency paid sick leave benefits or paid family leave 

benefits for periods of COVID-19-related leave covered by the Act. 

 The Act also expressly states any wages paid as emergency paid sick leave or paid emergency 

family and medical leave shall not be considered wages or compensation for purposes of sections 

3111(a) or 3221(a) of the Internal Revenue Code. 

DIV H – BUDGETARY EFFECTS 

 The Act contains certain provisions on budgetary score carding and effects. 


