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In these already troubled times, there is a new troubling 
precedent gaining momentum across the globe as 
governments consider changing the law to rewrite insurance 
policies retrospectively in order to trigger financial cover for 
the current COVID-19 pandemic.

The enormous burden on governments is undeniable but the question is whether targeting 
political pressure on the insurance industry can be justified. At the most fundamental 
level, this interference and moving of the legal goalposts would seem to offend our basic 
constitutional principles and is likely only to mean protracted challenges in the courts.  
Some believe that this is instead a tactic to bring the industry to the table in order that a 
more innovative solution can be discovered.  

For now, however, lessons can already be learned and insight gained by looking at the 
approaches being taken in a number of different jurisdictions.  

UK

Here, while the Chancellor of the Exchequer initially commented that “for those businesses 
which do have a policy for insurance that covers pandemics ... the government’s action is 
sufficient and will allow businesses to make an insurance claim against their policy”, the 
position is more nuanced and the Association of British Insurers has subsequently clarified 
that “the vast majority of firms won’t have purchased cover that will enable them to claim 
on their insurance to compensate for their business being closed by the Coronavirus.” Since 
then, on 17 March, the Chancellor has commented that retrospectively changing insurance 
policies would most likely cause solvency issues for insurance companies and that it was 
not therefore the most appropriate course of action.  

On 19 March, the Financial Conduct Authority set out its expectations for general insurance 
firms during the pandemic.  This includes an expectation that “insurance firms treat their 
customers fairly, recognising the circumstances customers may find themselves in. We 
would not expect to see a customer’s ability to claim affected by circumstances over which 
they have little control”.

UNITED STATES

On 16 March, the New Jersey Legislature proposed Assembly Bill 3844 which sought to force 
insurers to pay COVID-19 business interruption claims notwithstanding a virus or bacteria 
exclusion. The law would apply to existing insurance policies that insured businesses 
with fewer than 100 eligible employees.   However, a few days later the bill was “held 
indefinitely” and removed from the legislative calendar. 

Additional jurisdictions have proposed bills including Ohio, Massachusetts and New York and 
it is understood that Michigan may follow suit. The Ohio bill proposes to supersede various 
terms and conditions contained in business interruption policies, such as exclusions for 
losses due to viruses and the requirement that an interruption in a policyholder’s operations 
be attributable to direct physical loss or damage to its property. The Massachusetts bill is 
more specific, asserting that insurers cannot deny business interruption claims based on 
COVID-19 being a virus, even if the relevant insurance policy excludes losses resulting from 
viruses or there being no physical damage to the property of the insured or to any other 
relevant property.

In response, the American Property Casualty Insurance Association has said it is crucial 
to discourage efforts to impose retroactive coverage on insurance policies in relation to 
COVID-19.
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EUROPE

In a letter issued late last week to insurance companies, the Central Bank of Ireland noted 
its expectation that clarity and transparency be forthcoming from insurance companies in 
their communications with customers about claims arising out of the COVID-19 pandemic 
and the level of cover provided. The Central Bank indicated that where any doubt exists 
about the meaning of a term within a policy of insurance, the interpretation most favourable 
to the customer should prevail and additionally that insurers should “assist their consumers 
in the process of making a claim including, where relevant, alerting the claimant to policy 
terms and conditions that may be of benefit to the consumer”. 

The Central Bank has also reportedly stressed to insurers that it will not accept declinature 
of cover for business interruption solely on the basis that there was no formal direction 
from Government that certain businesses close, and has adopted the position that the 
Government put out a public health request which essentially amounted to a direction to 
close.  

The Government has been asked to provide clarity by retrospectively legislating the closure 
order affecting much of the hospitality sector. The sentiment of the Central Bank has 
been echoed by the Department of Finance, with the Minister for Finance advising that 
insurers should not attempt to reject claims on the basis of interpreting policies to their 
own advantage. In response, Insurance Ireland has pointed to an existential threat to the 
insurance industry if it pays out on a large number of claims which it considers to fall 
outside of existing cover.

In Germany, on 25 March the German Parliament accepted a new law to mitigate the 
consequences of the pandemic in civil, insolvency and criminal law. The legislative package 
includes a moratorium for consumers and micro-enterprises who are entitled to refuse 
payments arising from substantial continuing obligations concluded before 8 March 
2020 until 30 June 2020 if the performance of payment would otherwise endanger their 
reasonable subsistence. Substantial continuing obligations only include those needed for 
their reasonable livelihood. This in principle also includes insurance, at least if compulsory 
insurance is in question. It is nevertheless unclear in relation to other insurance products 
and also, under which (financial) requirements consumers and small businesses can rely on 
this new law. The new law also limits management liability in the case of an insolvency due 
to the pandemic.

In France too, there has been an unsuccessful attempt to introduce legislation copying the 
compensation regime in place for “acts of God” to the COVID-19 situation and to have it 
apply retrospectively to business interruption where there is no physical damage.

In Spain, government action has focused on health insurance. For example, the Association 
of Spanish Insurers has announced that health insurers should waive their right to rely 
on pandemic exclusions in policies covering medical assistance to insureds arising from 
COVID-19. This has, however, been controversial and issues may arise with reinsurers if 
excluded perils are now being covered.

AROUND THE GLOBE

While the Chinese courts accept that from a strict legal position COVID-19 might be 
excluded under both life/health and property insurance policies as an infectious disease, 
Notices published by China Banking and Insurance Regulatory Commission and People’s 
Bank of China would encourage insurers to consider relaxing certain exclusions. For example, 
PingAn provided free life insurance coverage for medical staff, volunteers and journalists 
worth CNY 13.6 billion as of 27 February 2020. In Zhe Jiang Province, PingAn also extended 
its business interruption coverage to losses caused by infectious diseases as well as 
government orders of lockdown. 

As a general trend, it is interesting to note that there are fewer companies that have 
purchased business interruption cover in China compared with Western countries.  
Some new policies have also been extended to cover infectious disease at slightly 
higher premiums, which has been touted as a potential direction of reform for business 
interruption insurance practice in China. 

In Mexico, the Insurance Commission has published an Act which invited insurance 
companies to cover any COVID-19 complaint, even if excluded (such payments not then 
being considered ex gratia).  At the time of writing, the President has just declared a 
Nationwide Sanitary Emergency, in consequence of which the Ministry of Health has 
published a Decree outlining certain actions for mitigating and containing the risks that are 
linked with COVID-19, including the mandatory suspension of all non-essential activities 
until 30 April 2020.  As part of the financial sector, the insurance market is considered 
an essential activity so insurers, brokers, reinsurers, adjusters etc will continue working 
remotely as far as possible and all COVID-19 claims will take priority.

As in Spain, government action in Chile and Brazil has focused on health insurance. 

So far, there have been no moves to force insurance companies to cover business 
interruption losses in Australia, New Zealand, Nigeria, Colombia or Malaysia, nor indeed 
in Singapore where there is no lockdown and businesses have generally remained open, 
although the Government has introduced certain restrictions such as social distancing 
and prohibitions on large gatherings.  In Australia, however, as a part of the declaration 
of COVID-19 as an “insurance catastrophe”, the Insurance Council of Australia has formed 
an industry taskforce to “ensure that accurate claims data is captured and that industry 
positions on the virus can be understood by stakeholders”. 
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TIP OF THE ICEBERG?

Where does this leave us?  On a practical level,  in the UK will this situation afford an 
opportunity for a flurry of separate claims against insurers for damages for late payment 
under the Insurance Act 2015?  Will we see a government backed reinsurance programme 
for pandemics, along the lines of Pool Re and Flood Re?  As the ABI explained in its initial 
response to the Treasury Select Committee on 27 March, “No insurance market in the world 
provides widespread insurance coverage for pandemics…. For such cover to be available at 
affordable prices for businesses would require a very significant subsidy from the State.”  
Looking forward, communication of this message is now key to preserving faith in the 
industry. In other jurisdictions we will watch the progress of Bills and pressure from Central 
Banks and governments on the industry.
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