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Nursing Homes disproportionately impacted by COVID-19

• NEARLY 1/3 OF THE NATIONS DEATHS FROM COVID-19 ARE 
FROM SNFs-some states as high as 50-70%

WHY?

1. Size of facility 

2. Location of facility

3. Staff/vendor exposures

4. Lack of sufficient PPE

5. Admission of Covid-19 positive patients from hospital
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Early Guidance from 
AHCA and National Center for Assisted Living in February

• Monitor staff and visitors for hand washing

• Review contact isolation procedures

• Restrict the use of common areas

• Remind staff and volunteers to stay home if they are sick

• Post notices for visitors who are sick to stop visiting and find alternate ways to visit 

• Check with the local health department as to what they are recommending 

• Stay in close contact with local and state health department

• Infection preventions signs up for health department and CDC announcements

• Monitor the CDC COVID-19 website
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As the crisis worsened the CDC issued updated guidance 
recommending that nursing homes:

• Restrict all visitation except for certain compassionate care situations, 
such as end of life situations

• Restrict all volunteers and non-essential healthcare personnel (HCP), 
including non-essential healthcare personnel (e.g., barbers)

• Cancel all group activities and communal dining

• Implement active screening of residents and HCP for fever and 
respiratory symptoms
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CMS Regulations/Declarations

• 2/6 - re-issuance of infection control guidelines

• 3/13 - restricted visitors, non-essential personnel

• 3/23 - suspended routine inspections

• 3/30 - COVID-19 Emergency declarations/blanket waivers

• 4/19 - notification requirements for confirmed or suspected cases

• 5/18 - guidance on re-opening
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CMS notification of confirmed or suspected cases

• A confirmed case of COVID-19 or 3 or more residents or staff with respiratory symptoms 
within 72 hours of each other by 5.p.m. the next calendar day. 

• Include actions being taken to prevent further transmission. 

• State whether and how operations at the nursing home will change.

• After first confirmed case of COVID-19, provide cumulative total of confirmed COVID-19 
cases as well as clusters of residents or staff with respiratory symptoms within 72 hours at 
least weekly and by 5 p.m. the next day for any new case or cluster. 

• Required to report COVID-19 data directly to CMS and the Centers for Disease Control 
every week, some of which will be made available to the public.
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CMS Emergency Declaration and Blanket Waivers

• CMS issued a number of waivers for health care facilities, including 
SNFs which are retroactive to March 1:

• The waivers relate to:
– Admission and discharge requirements

– Time frames for completion of documents

– Provision of data required by the SNFs

– Physical environment of the facility

– Physician services

– Record keeping/production

– QAPI

– Hiring/Training requirements
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CMS Emergency Declaration and Blanket Waivers(cont.)

• Physical environment:

– Non-SNF buildings to house COVID positive residents

– Non-resident rooms to accommodate beds

– Prevent in-person participation in resident groups

– Physician visits don’t have to be in-person

– Roommate preferences do not have to be followed
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CMS Emergency Declaration and Blanket Waivers(cont.)

• Other notable waivers:

– 10 business days, as opposed to 2, to provide medical records in response to 
resident request

– MDS timeframes

– Provision of daily staffing information/data

– Preadmission screenings

– QAPI limited to infection control issues

– Annual inservice hours
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CMS Regulations vs. State requirements

• Nursing Home Administrators caught in the middle.

• CMS has licensing authority but many nursing homes are speaking 
weekly to local and state authorities.  

• Directions are back and forth.
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GOVERNOR CUOMO’S EXECUTIVE ORDERS

• On March 7, 2020 EO declared a state of disaster emergency

• March 13, 2020 all visitation to Nursing Homes and Adult Care 
Facilities was suspended

• March 25, 2020 Department of Health Commission Howard Zucker 
directed “no resident shall be denied re-admission to a Nursing home 
solely based on a confirmed or suspected diagnosis of COVID-19.” 
– Prohibitions on testing for COVID.
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GOVERNOR CUOMO’S EXECUTIVE ORDERS

• May 10, 2020 EO :

– Any [hospital] shall not discharge a patient to a nursing home, unless the nursing 
home operator or administrator has first certified that it is able to properly care for 
such patient. Provided further, that any article 28 general hospital shall not 
discharge a patient to a nursing home, without first performing a diagnostic 
test for COVID-19 and obtaining a negative result.
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May 10, 2020 Executive Order also provides:

• Testing of all personnel for COVID-19, twice per week, pursuant to a plan developed by the 
facility administrator and filed with the Department of Health no later than 5:00 p.m. on 
Wednesday, May 13, 2020. 

• Any positive test result shall be reported to the Department of Health by 5:00 p.m. of the day 
following receipt of such test result. 

• Department of Health has unrestricted access for purposes of testing all personnel for 
COVID-19, and operator and administrator shall cooperate fully with Department of Health 
and local health department staff to facilitate such testing.
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The White House measures announced April 30, 2020

Formation of Coronavirus Commission for Safety and Quality in Nursing Homes to convene 
in late May 2020:

• will consist of industry leaders, doctors, scientists, resident advocates, and family 
members.

• charged with preparing the long-term care industry for future outbreaks by identifying 
infection control, best practices, and recommendations to protect nursing home 
residents who are prone to COVID-19 adverse outcomes.

• develop approaches to coordinate the efforts of federal surveyors and state and local 
health authorities through the use of nursing home data to assess nationwide efforts to 
curtail the virus.
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The White House measures (cont.)

• FEMA will distribute personal protective equipment (PPE), including eye 
protection, masks, gowns, and gloves, to facilities. Facilities are scheduled to 
receive a two-week supply of PPE before July 4, 2020. The first FEMA 
shipments were scheduled to be issued to operators in New York, New 
Jersey, Boston, Chicago, and Washington D.C. the week of May 4, 2020.

• CMS will issue $81 million of CARES Act funding to states to bolster nursing 
home inspection efforts
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Testing of residents and staff

• No formal mandate by federal Government for LTC testing

• Some states have enacted requirements:

– Kentucky

• Required testing for all residents and staff at all 286 LTC facilities in the state

• Initial position was tests could only be used for those showing symptoms.

• Testing is free

• The Facility must have a plan in place to address positive cases, which could include 
creation of COVID units

• Employees who test positive must stay home

• Health department to assist if staffing shortage occurs [pull staff from hospitals, national 
guard, and college students]
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CMS Guidance for “Re-opening” SNFs

• Must give consideration to the following factors:

– Case status in the surrounding community

– Case status in other area SNFs

– Staffing levels

– Access to testing

– PPE supplies

– Local hospital capacity
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LAWSUITS

• Money damages for personal injuries and death

• Injunctive relief

• Class Action

• Loss of sepulcher
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SUITS

• Washington: Life Care Centers 

• Texas: Boothe v Waterford at College Station AL (no immunity)
Communicated  isolation result of “stomach bug”

Family says it was mislead

Deaths came to light after other families complained

California In March , alleged staff prohibited from wearing a mask led to 
death of 77 year old; locked up PPE; concealed knowledge that 
an employee had been exposed to 2 weeks was working

New York at least 2 suits against nursing homes; ADA claim
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IMMUNITY PROTECTION FOR NURSING HOMES

• Federal Level: Prep Act; CARES ACT

• States: Executive Orders or Legislation

• Code specific or Good Samaritan
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FEDERAL PREP ACT

• Immunity from liability for covered persons involved in the development, manufacture, testing, 
distribution, administration, and use of medical countermeasures described in a Declaration. 

• Covered persons includes licensed health care professionals and other individuals authorized to 
prescribe, administer, or dispense countermeasures including volunteers, agents, and employees of 
any of these entities or persons.

• Countermeasures include any antiviral, any other drug, any biologic, any diagnostic, any other device, 
or any vaccine, used to treat, diagnose, cure, prevent, or mitigate COVID-19 as well as any device 
used in the administration of any such product, and all components and constituent materials of any 
such product. In general, countermeasures must either be already FDA approved drugs/devices or 
specially approved drugs or devices under an FDA emergency use authorization for COVID-19. 
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FEDERAL PREP ACT (cont.)

Examples:

• Remdesivir and Chloroquine

• Health care professional provides the wrong dosage of a covered countermeasure.

• Off label use of FDA approved ventilators (by splitting between two patients) under 
conditions of a ventilator shortage for COVID-19 patients.

• Any medical errors by licensed professionals associated with a covered countermeasure in 
the diagnosis, treatment, or mitigation or COVID-19.

• Any claims against medical professionals relating to the spread of COVID-19 with the use of 
protective equipment authorized by the FDA through a EUA.
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STATE IMMUNITY STATUTES

• Common themes across the state orders/legislation

– Care and treatment rendered in “Good faith”

– Care and treatment provided related to COVID-19 issues, not other services

States with Covid specific immunity for nursing homes:

Arizona, Delaware, DC, Georgia, Hawaii, Illinois, Indiana, Kansas, Kentucky, 
Louisiana, Maryland, Massachusetts, Michigan, Mississippi, New Hampshire, NJ, 
NY, North Carolina, Oklahoma, Rhode Island, South Carolina, Utah, Vermont, 
Virginia, and Wisconsin
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NOT FLORIDA . . . .

• National firm Morgan and Morgan press release about file 2 suits 
against nursing homes what  combined total of 34 deaths.

• Governor refused to issue immunity

• 40% deaths in Florida in nursing homes
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NY Emergency or Disaster Treatment Protection Act 
(4/6/20): Declaration of Purpose:

• A public health emergency that occurs on a statewide basis requires an 
enormous response from state and federal and local governments working in 
concert with private and public health care providers in the community. The 
furnishing of treatment of patients during such a public health emergency is a 
matter of vital state concern affecting the public health, safety and welfare of 
all citizens. It is the purpose of this article to promote the public health, safety 

and welfare of all citizens by broadly protecting the health care facilities and 

health care professionals in this state from liability that may result from 

treatment of individuals with COVID-19 under conditions resulting 
from circumstances associated with the public health emergency.
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Limitation of liability

• The health care facility or health care professional is arranging for or 
providing health care services pursuant to a COVID-19 emergency rule 
or otherwise in accordance with applicable law.

• The act or omission occurs in the course of arranging for or providing 
health care services, and the treatment of the individual is impacted by 
the health care facility’s or health care professional's decisions or 
activities in response to or as a result of the COVID-19 outbreak and in 
support of the state's directives, and 

• The health care services are provided in good faith.
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EXCEPTIONS

• Novel claims will be filed to get around immunity protection:

– HIPAA/ privacy claims

– Fraud

– Residents’ rights

– Gross Negligence
– Breach of contract

• Challenges on language of statutes

– “Good Faith”

– “Care and treatment”

ADA CLAIMS

Constitutional challenges
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LOSS OF SEPLUCHER: Statutory in NY, Missouri and 
Nebraska

Next of kin of the deceased is deprived of the right to choose and control 
the burial, cremation, or other final disposition of a dead body.

NY: (1) decedent’s next of kin; (2) plaintiff had a right to possession of the remains; (3) 

defendant interfered with plaintiff’s right to immediate possession of the decedent’s body; (4) the 
interference was unauthorized; (5) plaintiff was aware of the interference; and (6) the 
interference caused plaintiff mental anguish 

“A cause of action does not accrue until interference with the right directly impacts on the 
“solace and comfort” of the next of kin, that is, until interference causes mental anguish fir the 
next of kin”

Brooklyn funeral home 5 suits filed this week- stored bodies in a U-Haul outside lead to 
decomposition by the time of the family viewing over a week later; one family whose loved one 
died on April 18 and asked for cremation—still in U-Haul May 7
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JURY CONSIDERATIONS

• Negative PR initially about nursing homes

• PR is starting to turn more positive

• Transparency by facility

• Communication efforts by facility

• Evolving environment/regulations/standards

• Doing the best they can
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FUTURE OF CARE AT NURSING HOMES

• Balance of Social Distancing to prevent spread of infection and 
promoting welfare dignity and promoting independence

• Care-planning for COVID-19 prevention.  
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Focus Goal Interventions/Tasks Position Freq/Resolved 

·Resident is at risk for 

cross related to 

actual/potential 

COVID-19 

Date Initiated: 04/08/2020 

Created on: 04/08/2020 

Created by: (Director 

Operations) 

- Resident is at risk for 

cross related to 

actual/potential 

COVID-19 

Date Initiated: 04/08/2020 

Created on: 04/08/2020 

Created by: (Director 

Operations) 

exposure 

exposure 

infection 

to 

of Clinical 

infection 
to 

of Clinical 

·Resident will not develop 

complications as a result 

actual/potential COVID-19 

exposure through the review 

date 

Date Initiated: 04/08/2020 

Created on: 04/08/2020 

Created by: (Director 

of Clinical Operations) 

Target Date: 07/15/2020 

- Resident will not develop 

complications as a result 

actual/potential COVID-19 

exposure 

through the review date 

Date Initiated: 04/08/2020 

Created on: 04/08/2020 

Created by: (Director 

of Clinical Operations) 

·Assist resident with 

hand Date Initiated: 

04/08/2020 Created on: 

04/08/2020 

Created by: (Director 

·Initiate social distance 

of personal care 

Date Initiated: 04/08/2020 

Created on: 04/08/2020 

Created by: (Director 

·Maintain contact and 

droplet Date Initiated: 

04/08/2020 Created on: 

04/08/2020 

Created by: (Director 

·Monitor signs of 

shortness 

Date Initiated: 04/08/2020 

Created on: 04/08/2020 

Created by: (Director 

·Observe for s/s of poor 

color changes..) 

Date Initiated: 04/08/2020 

Created on: 04/08/2020 

Created by: (Director 

·Observe secretions 

color, Date Initiated: 

04/08/2020 Created on: 

04/08/2020 

Created by: (Director 

·Observe vital signs as 

ordered Date Initiated: 

04/08/2020 Created on: 

04/08/2020 

Created by: (Director 

·Provide facemask for 

resident Date Initiated: 

04/08/2020 

hygiene 

of Clinical Operations) 

6 feet away from resident unless during assistance with 

of Clinical Operations) 

precautions 

of Clinical Operations) 

of breath. Report immediately to physician 

of Clinical Operations) 

airway clearance and gas exchange. ( SOB, coughing, skin 

of Clinical Operations) 

consistency and odor, report abnormalities to MD. 

of Clinical Operations) 

by MD and report those not WNL. 

of Clinical Operations) 

while out of room or out on appointments 

CNA 

NSG 

All 

All 

All 

NSG 

NSG 

NSG 

NSG 

NSG 

D.O.B. Physician 

Facility 

Resident (15779) Admission Date 05/29/2019 Location 7 West 708 B 



5/28/2020

11

•• ••

• •• ••

•
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Focus Goal Interventions/Tasks Position Freq/Resolved 

·Resident is at risk for cross infection Created on: 04/08/2020 

related to actual/potential exposure to Created by: (Director of Clinical Operations) 

COVID-19 ·Provide tissue paper for resident to cover mouth when coughing, sneezing or All 

Date Initiated: 04/08/2020 having running nose 

Created on: 04/08/2020 Date Initiated: 04/08/2020 

Created by: (Director of Clinical Created on: 04/08/2020 

Operations) Created by: (Director of Clinical Operations) 

- Resident is at risk for cross infection ·Resident unable to tolerate prolonged use of face mask. Staff will continue to assist, NSG 

related to actual/potential exposure to encourage, redirect as needed. 

COVID-19 Date Initiated: 05/11/2020 

Date Initiated: 04/08/2020 Created on: 05/11/2020 

Created on: 04/08/2020 Created by: (RN) 

Created by: (Director of Clinical ·Use appropriate PPE. Maintain hand hygiene All 

Operations) Date Initiated: 04/08/2020 

Created on: 04/08/2020 

Created by: (Director of Clinical Operations) 

•Physician 

(15779) Admission Date 05/29/2019 Location 7 West 708 B 

Signature Date Name Signature Date 

•D .O.B. 

•Facility  

•Resident 

•Name 

Rise in claims resulting from modification in operations

• Nursing Homes had to change a number of the ways they traditionally 
operated

– No community dining

– No activities

– PT in rooms

– Family members not allowed in facility for visits

– Shower rooms closed

– Must care plan for these changes

32
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Focus Goal Interventions/Tasks Position Freq/Resolved 

· recreatio

nal 

impacted by limitations 

of due to COVID-19 

Date 

Initiated: 03/27/2020 

Created on: 03/27/2020 

Created by: 

Departme

nt) 

-

Resident's recreational 

impacted by limitations 

of due to COVID-19 

Date 

Initiated: 03/27/2020 

Created on: 03/27/2020 

Created by: 

Departme

nt) 

are

as 

are

as 

group 

(Activity 

group 

(Activity 

are settings 

are settings 

· will pursue 

independent leisure 

such as: 

reading 

newspaper, play guitar, 

watching TV, 

listening music and 

socially interacting 

with his wife 

via phone. 

Date Initiated: 

03/27/2020 

Created on: 

03/27/2020 

Created by: 

(Activity Department) 

Target Date: 

07/15/2020 

-will pursue 

independent 

leisure such as: 

reading newspaper, 

play guitar, watching 

TV, listening 

music and socially 

interacting with 

his wife via phone. 

Date Initiated: 

03/27/2020 

Created on: 

03/27/2020 

Created by: 

(Activity Department) 

- will pursue 

independent 

leisure such as: 

reading newspaper, 

watching TV, listening 

music and 

socially interacting 

with his wife via 

phone. 

·Provide 1:1 visits Date 

Initiated: 03/27/2020 

Created on: 03/27/2020 

Created by: 

·Provide emotional 

support Date Initiated: 

03/27/2020 Created on: 

03/27/2020 Created by: 

·Provide resident with 

independent Date 

Initiated: 03/27/2020 

Created on: 03/27/2020 

Created by: 

ACT 

(Activity 

Department) 

ACT 

SS 

(Activity 

Department) 

leisure 

supplies/material 

ACT 

(Activity 

Department) 
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Focus Goal Interventions/Tasks Position Freq/Resolved 

· recreational areas are - Resident will pursue independent 

impacted by limitations of group settings leisure such as: 

due to COVID-19 
Date Initiated: 03/27/2020 Date Initiated: 03/27/2020 

Created on: 03/27/2020 Created on: 03/27/2020 

Created by: (Activity Created by: 

Department) (Activity Department) 

- Resident's recreational areas are 

impacted by limitations of group settings 

due to COVID-19 

Date Initiated: 03/27/2020 

Created on: 03/27/2020 

Created by: (Activity 

Department) 

•Physician 

(15779) Admission Date 05/29/2019 Location 7 West 708 B 

Signature Date Name Signature Date 

•D .O.B. 

•Facility  

•Resident 

•Name 

HALLWAY BINGO
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Rise in claims resulting from modification in operations

• Malnutrition/dehydration claims

• Psychosocial health

• Inadequate therapy

• Improper charges for services not provided

• Cover up claims because family was excluded from building

• Hygiene

• Delays in sending out to hospital
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