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What is the Fallout from COVID-19 Restrictions on the 
Construction Industry?

• Project shutdown / restart; 

• Project schedule disruption and cost of delay;

• Ongoing hazardous conditions on the Project upon return to work and 
new challenges; 

• Lack of uniform COVID-19 guidelines for safe practices upon return to 
the job (e.g. OSHA, NATB)
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Post COVID-19 Restrictions: What Claims Against Design 
Professionals are Expected

(1) “Generic” Force Majeure Claims – a force majeure event refers 
to the occurrence of an event which is outside the reasonable control of 
a party and which prevents that party from performing its obligations 
under a contract;

(2) COVID-19-related claims which based on change of law, 
government risk/action or political force majeure claim; 

(3) Contractual disputes (breach of contract claims) 
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Post COVID-19 Restrictions: What Claims Against Design 
Professionals are Expected

(4) Consideration of efficacy of time limits on claims notification;

(5) Significantly increased volume of the most common claims related to hotbed areas of 
risk:  

(a) restarted projects; 

(b) Compliance with laws (code changes unrelated to COVID-19); 

(c) representations related to a "warranty statement" and/or heightened standard of 
care issues; and 

(d) expansion of scope of work claims.
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Post COVID-19 Restrictions: What Claims 
Against Design Professionals are Expected

(6) Poor design or coordination of 

design due to shortage of 

professional resources;

(7) being held responsible if sites are 

not safe, where acting as “Principal 

Designer”, “Design Manager” or 

“Construction Manager (at or not at risk); 
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COVID-19 Claims: 
Defense and Risk Management 

Identify the purported negligent acts and/or omissions that are being asserted against the design 
professional and whether COVID-19 played any part in the theory of liability

(1) Determine whether the insured maintained communication with the client and any subconsultants, contractors, etc. involved 
in the project during the pandemic to discuss a plan for completion and any items that could be attended to during the 
shutdown of the project to minimize delay once the project was back up and running;

(2) Determine whether the alleged negligent act and/or omission occurred during the period when the project was shutdown or 
work was limited as a result of state mandated regulations or executive orders as a result of the pandemic;

(3) Determine to what extent (and where) the insured continued to perform professional services, related to the project from 
which the claim stems, during the pandemic and to what extent the performance of services were limited because of the 
pandemic conditions;

(4) Determine whether the insured maintained business operations at all during the period affected by the pandemic;

(5) Determine whether the insured arguably maintained the appropriate standard of care, under the circumstances surrounding 
the state mandated procedures and limitations on nonessential business operations.
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COVID-19 Claims: 
Defense and Risk Management 

Identify the potential defenses to liability and whether COVID-19 rules and 
regulations provide any new and novel defenses to the theories of liability

(1) Did the State/Jurisdiction have an Executive Order or other COVID-19 emergency 
procedures in place that are germane;

(2) Did the applicable Executive Order or local applicable order, if any, shut down the project; 
delay or limit permits and/or the issuance of other necessary certificates, approvals; extend 
Statutes of Limitations / Repose, delay the project schedule and/or increase estimated 
costs related to the completion of the project;

(3) In the instance where the project has been suspended and restarted, does the insured 
have documentation, photos, video memorializing the conditions of the project before or at 
the time of shut down and when the project started back up;

(4) Did the insured and the insured’s client agree to any contractual changes, including but not 
limited to the insured’s scope of work, resulting from the pandemic, and if so, are these 
changes reduced to writing and, if contractual, is the contract properly amended by the 
parties, pursuant to prevailing laws or orders in place as a result of the pandemic; 

(5) Was the breach caused by the failure to act by another;

(6) Can your insured demonstrate written communications / documentation regarding 
problems with and/or delays of the project, that were out of the insured’s control and best 
efforts were made despite the pandemic, to meet the insured’s contractual obligations.
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COVID-19 Claims: Potential Risk Transfer

POTENTIAL RISK TRANSFER, SHARED SOURCES OF 

LIABILITY AND COMPARATIVE FAULT

• Examine all contract documents to determine if there is a basis for tendering 
the insured’s defense and indemnity to another as a contractual indemnitee 
and/or an additional insured; 

• Determine if there are any statutes /applicable case law which limits or 
prohibits the insured from being defended and/or indemnified by another;

• Obtain insurance policies of those from whom you think the insured is owed 
defense and/or indemnity (certificates of insurance are not sufficient) to 
ensure that the policy follows the contractual obligations of the person/entity 
who agreed to defend and/or indemnify to determine if there is a potential 
breach of contract for failure to procure the proper insurance coverages 
jurisdictions vary significantly in law governing indemnification clauses and 
relief afforded parties who fail to defend and/or indemnify and must be 
reviewed carefully); 
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COVID-19 Claims: Potential Risk Transfer

POTENTIAL RISK TRANSFER, SHARED SOURCES OF 

LIABILITY AND COMPARATIVE FAULT

• Issue tenders immediately (and demand policies of those to whom you 
tender as well as putting both indemnitor and its insurer on notice of the 
tender);

• Examine contract between other entities involved in the project in the event 
the insured may be a third party beneficiary of a contract to which the 
insured is not a party; 

• If tenders of defense are not picked up, evaluate whether a declaratory 
judgment action should be filed simultaneously during the litigation of the 
underlying action to force the acceptance of defense and obtain a 
determination of the contractual obligations arguably owed to the insured;
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COVID-19 Claims: Potential Risk Transfer

POTENTIAL RISK TRANSFER, SHARED SOURCES OF 

LIABILITY AND COMPARATIVE FAULT

• Determine whether the jurisdiction allows for comparative fault and if so, 
whether the jurisdiction applies pure comparative fault or contributory fault;

• Determine whether a contractual or common law third party or cross claim 
can be brought against other entities and/or individuals involved in the 
project delivery process;

• Determine whether there are any other potential parties that may have 
caused and/or contributed to the damages claimed and if these potential 
parties should be joined into the action by the insured; and 

• Make a determination as to whether the Insurer will agree to fund a third 
party claim, cross-claim and/or counterclaim to gain advantage in the 
litigation.
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COVID-19 Claims: Potential Risk Transfer

POTENTIAL RISK TRANSFER, SHARED SOURCES OF

LIABILITY AND COMPARATIVE FAULT

• Determine whether a contractual or common law third party or cross 
claim can be brought against other entities and/or individuals 
involved in the project delivery process;

• Determine whether there are any other potential parties that may 
have caused and/or contributed to the damages claimed and if these 
potential parties should be joined into the action by the insured; and 

• Make a determination as to whether the Insurer will agree to fund a 
third party claim, cross-claim and/or counterclaim to gain advantage 
in the litigation.
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Questions?
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