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• California Supreme Court in Ferra v. Loews 
Hollywood Hotel, LLC reversed appellate court 
decision, which held that missed meal/rest 
break premiums may be paid at the base 
hourly rate. 

• Employers must pay premiums at higher rate 
when employees receive non-discretionary 
compensation.  

• Applies retroactively 

Ferra v. Loews Hollywood Hotel, LLC 11 
Cal. 5th 858 (July 2021)

Meal Premiums
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• California Supreme Court in Donohue v. AMN 
Services, LLC, 11 Cal. 5th 58 (February 
2021) held Court held:

• “Employers cannot engage in the practice of 
rounding time punches – that is, adjusting the 
hours that an employee has actually worked to 
the nearest preset time increment – in the 
meal period context” because California’s 
“meal period provisions are designed to 
prevent even minor infringements on meal 
period requirements, and rounding is 
incompatible with that objective.” 

• “Time records showing noncompliant meal 
periods raise a rebuttable presumption of meal 
period violations, including at the summary 
judgment stage.” compensation.  

No Rounding of Meal Period Punches
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Arbitration Agreements
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• In 2018 California passed AB 51, which prohibits imposing “as a 
condition of employment, continued employment, or the receipt 
of any employment-related benefit” the requirement that an 
individual “waive any right, forum or procedure” available under 
the California Fair Employment and Housing Act (“FEHA”) and 
Labor Code.

• Early 2019 Temporary restraining order granted and, 
subsequently, a preliminary injunction barring enforcement of the 
statute (Labor Code § 432.6), concluding that the argument that 
AB 51 is preempted by the FAA was likely to prevail.

• The Ninth Circuit recently reversed this and opened the door for 
Labor Code § 432.6, to go into effect.  United States Chamber of 
Commerce v. Bonta, 13 F.4th 766 (Ninth Cir. Sept. 2021)

Labor Code § 432.6 prohibits

 Requiring applicant or employee “to waive any right, forum, or procedure for a violation of any 
provision of the California Fair Employment and Housing Act or this code” 

 Contracts entered into, modified, or extended on or after January 1, 2020

 Cannot be a condition of employment

 No opt-outs

 OK to enter into post dispute agreement or in connection with negotiated settlement

Arbitration Agreements
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 Is time spent waiting in airport security lines for 
folks that work in airports compensable?

 No. Relying on the California Supreme Court’s 
decision in Frlekin v. Apple, Inc.

 Because Cazares was unable to show that he 
was subject to the control of his employer during 
the security checks, he was unable to state a 
claim for unpaid wages under California law. 

 Control is the ‘determinative’ factor in assessing 
‘whether an activity is compensable under the 
“hours worked” control clause.’”

 Meal and Rest break claims also rejected

 Cazares v. Host Int’l, Inc. 2021 
U.S. App. LEXIS 24633 (Ninth 
Cir. July 2021)

Compensability 

7

 Can an employer who has not worked for an employer for 5  or 10 years file a 
PAGA action?  

 The court in Johnson v. Maxim Healthcare Services, Inc., 66 Cal. App. 5th  
924 (July 2021) determined whether an employee, whose individual claim is 
time –barred, may still pursue a representative claim under PAGA.  The 
answer: Yes

 Possible exceptions?  Plaintiff in this case still affected by contract on which 
she based her PAGA claim

PAGA STANDING
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 California Division of Labor Standards Enforcement (“DLSE”), endorses a weighted average method 
where the hourly rate is calculated by adding all hours worked by the dual-rate employee in the pay 
period and dividing that number by the total compensation for that period.  Court of Appeal in Levanoff
v. Dragas concluded this method is not binding.

 Court approved the use of a different method – the “rate-in-effect” method, by which employees are 
paid overtime at the rate in effect when the overtime hours begin. 

 Court concluded that the use of the “rate-in-effect” method actually resulted in employees overall 
receiving more overtime pay than they would have received under the “weighted average” method but 
only under facts of this particular case

Levanoff v. Dragas, 65 Cal.App. 5th  1079 (June 2021) Depublication Sep. 2021

When employee works at two (or more) different rates of pay during a single 
pay period, how does the employer calculate the overtime rate?
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 Ninth Circuit overturns $102 million judgment overturned against Walmart and 
nixed some common theories used in class action and PAGA litigation 
Magadia v. Wal-Mart Assocs., 999 F.3d 668 (Ninth Cir. May 2021):

 wage statement violations predicated on not listing hours or rates attributable to multi-
pay-period contingent compensation; 

 wage statement violations predicated on the timing of final wage statements (i.e., on 
separation vis-à-vis next regular payday) and the dates listed as the compensable 
period; and 

 PAGA’s single-injury standing does not confer Article III standing for harms not suffered

PAGA Standing and Wage Statements
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 Courts have inherent authority to ensure that a PAGA claim will be manageable at trial —
including the power to strike the claim, if necessary .. . .”

 “[A] need for individualized proof pertaining to a very large number of employees will raise 
manageability concerns.” 

 Litigating employer’s affirmative defenses in a fair way and expeditious wage

Wesson v. Staples The Office Superstore, LLC 68 Cal. App. 5th 746 (Sep.  2021)

Manageability Requirements for PAGA 
Actions
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SB 646 creates a limited exception for certain janitorial 
employees performing work under a CBA that expressly 
provides for the wages, hours of work, and working 
conditions of employees, and provides premium wage 
rates for all overtime hours worked.  The CBA must also 
include the following provisions that:

1. Requires the employer to pay all non-probationary 
workers working total hourly compensation, inclusive 
of wages, health insurance, pension, training, vacation, 
holiday, and fringe benefit funds, amounting to no less 
than 30 percent of the state minimum wage rate.

2. Prohibits Labor Code violations redressable by PAGA; 
provides for a grievance and binding arbitration 
procedure to redress those violations; allows the union 
to pursue a grievance on behalf of all affected 
employees.

3. Expressly waives the requirements of PAGA.

4. Authorizes the arbitrator to award all remedies 
otherwise available under the Labor Code.

This carveout expires when the CBA expires or on July 1, 
2028, whichever is early

New PAGA Carve Out
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 The California Supreme Court answers question posed by Ninth Circuit and concludes that 
the decision in Dynamex Operations West, Inc. v. Superior Court applies retroactively

 Court rejected arguments that the case created new law and thus should not be applied 
retroactively. The court instead explained that the decision merely provided an authoritative 
decision on what “suffer or permit to work” means.

Vazquez v. Jan-Pro Franchising International, Inc., 2021 Cal. LEXIS 584

Dynamex Applies Retroactively
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 California Supreme Court adopted the so-called “ABC 
test” for determining whether a worker is an employee 
or an independent contractor, which AB-5 subsequently 
codified. Cal. Lab. Code § 2775(b)(1)

 In April, California’s Ninth Circuit Court of Appeals ruled 
that ABC test within AB 5 should apply to the trucking 
industry, essentially banning the leased owner-operator 
model in the state. The court denied a request for a 
rehearing in June, then granted a stay to California 
Trucking Association (CTA) to keep trucking’s exemption 
from the law in place until the case plays out in the U.S. 
Supreme Court. The CTA has a petition for writ of 
certiorari pending before the U.S. Supreme Court.

California Trucking Ass’n v. Bonta, No. 20-55106 (9th 
Cir. 2021)

 CTA is asking the U.S. Supreme Court to rule that the 
Federal Aviation Administration Authorization Act's 
prohibition on state laws that impact "prices, routes or 
services" of motor carriers should preempt application of 
the ABC contractor test that AB 5 codified in 2019.

ABC Test Preempted by the Federal Aviation 
Administration Authorization Act?
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 American Society of Journalists and Authors
and the National Press Photographers
Association hadn't shown that their First
Amendment rights were harmed by
California's A.B. 5, which codified a three-
part "ABC" test to determine whether
workers should be classified as employees
or independent contractors.

American Society of Journalists and 
Authors et al. v. Rob Bonta U.S. Appl

LEXIS 30020 (Ninth Cir. Oct. 2021)

ABC Test Applies to Freelance Journalists

15



11/16/2021

6

 Ninth Circuit recognized both minimum wage and overtime claims were “rooted in wage orders,” so it directed the district court to 
apply the ABC test to those claims.  As to the expense reimbursement claim, the Ninth Circuit held that neither Dynamex nor AB 5 
settled whether the ABC test applied to that claim since expense reimbursement claims do not arise from the wage orders.  While AB 
5 expressly decreed that the ABC test applied to all Labor Code claims after January 1, 2020, Lawson had already left Grubhub by 
2020, so that rule did not apply to him.  Thus, the Ninth Circuit instructed the district court to determine in the first instance whether to 
apply the ABC test to a pre-2020 expense reimbursement claim.

 Proposition 22—which was passed in November 2020 and scaled back the application of the ABC test for app-based drivers—does 
not apply retroactively, which the Ninth Circuit confirmed, it did argue that Proposition 22 “abated” application of the ABC test to 
Lawson’s claims.

Lawson v. Grubhub, Inc. (Ninth Cir. Sep. 2021)

ABC Test Applies 
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No piece rate for garment workers
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 SB 62 prohibit employers from paying employees engaged in garment manufacturing by a 
piece rate.

 Expands Liability: Garment manufacturer, contractor, or brand guarantor who contracts with 
another person for the purpose of garment manufacturing operations would be jointly and 
severally liable with any other manufacturer or contract for an employee’s full amount of 
unpaid wages and any other compensation, including interest, attorney’s fees, and civil 
penalties, as specified in the Labor Code if a violation is found

 Brand guarantor is defined as “a person contracting for the performance of garment 
manufacturing … regardless of whether the person with whom they contract performs 
manufacturing operations or hires a contractor or subcontractor to perform manufacturing 
operations.”

 The Court of Appeal in Morales v. Factory Surfaces, LLC, 70 Cal. App 5th 367 (Sep. 2021) where 
employer did not have records held it was ok for trial court to accept the employee’s estimate of how 18 
hours of overtime each week 

 The trial court calculated Morales's regular rate of pay by dividing his weekly paychecks by 40, the 
number of nonovertime hours Morales worked per week. The Employer contended the trial court erred 
by not isolating the commissions paid to Morales per week, and dividing those commissions by the 
actual number of hours Morales worked in a workweek (i.e., 50 or 58 hours) as opposed to 40 hours. 

 Morales did not dispute the proper method for calculating the “regular rate of pay” for commission 
workers is to divide the total commission payments for the week by the actual number of hours worked 
during the week, including overtime hours. 

 Where the employer failed to provide records demonstrating the portion of each weekly paycheck 
attributable to commissions (if any) and the actual number of hours worked by Morales each week, and 
failed to propose any manner in which the court could accurately estimate the commission payments, 
the court could properly divide the total weekly paycheck by 40 to approximate Morales's regular rate.

Recordkeeping Reminder 
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SB 657 allows that in any instance employers are required to physically post information, the 
employer may also distribute the information to its employees via email attachment

Emailing Required Postings

19

 AB 701 requires General Warehousing and Storage, Merchant Wholesalers (Durable and Non-Durable 
Goods), and Electronic Shopping and Mail-Order Houses to disclose quotas and pace of work 
standards on which employees will be evaluated within 30 days of hire

 “A written description of each quota to which the employee is subject to, including the quantified number 
of tasks to be performed or materials to be produced or handled, within a defined period of time, and 
any potential adverse employment action that may result from failure to meet the quota.”

 Employees not required to meet quotas that prevent compliance with meal and rest breaks, use of 
bathroom facilities or occupational health and safety laws.

 If employee claims the quota violated one of these laws, employer must provided most recent or last 90 
days worth of the employee’s workspeed

 Rebuttable presumption of retaliation of employer takes adverse action within engaging in one of these 
acts.  

Performance Quotas for Large Warehouses
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 AB 701 empowers individual employees and the Labor 
Commissioner to enforce its provisions. AB 701 authorizes current 
or former employees to sue for injunctive relief, and prevailing 
employees may recover costs and reasonable attorney’s fees.

 AB 701 specifically addresses the PAGA liability question, stating 
that in any PAGA action to enforce AB 701 the employer will have 
the right to cure the alleged violations in accordance with Labor 
Code section 2699.3.

Performance Quotas for Large Warehouses
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Diana Estrada represents employers in a wide variety of employment-related matters,
including both defense of litigation and counseling regarding legal compliance. Diana is a
member of the American Bar Association’s Labor & Employment Equal Opportunity
Committee, which concerns itself with signi�cant developments in employment
discrimination law.

Diana’s priorities are her clients’ priorities. She approaches the handling of each case based
on the clients’ particular business needs and goals. Once she has identi�ed her clients’
de�nition of a “win,” she tailors her strategies to achieve it.

Areas of Focus
Employment Litigation Experience 
Diana is experienced in litigating matters arising under all aspects of federal and state
employment laws, including issues arising under the California Fair Employment and Housing
Act, Title VII; the Age Discrimination in Employment Act; the Americans with Disabilities Act;
the California Family Rights Act; the Family and Medical Leave Act; and the California Labor
Code. She has defended employers in matters involving issues of retaliation, whistleblowing
claims pursuant to California Labor Code §1102.5, sexual harassment, disability
discrimination, pregnancy discrimination, age discrimination, sexual orientation
discrimination, defamation and breach of contract.

Diana has defended employers in numerous wage-and-hour class actions and Private
Attorneys General Act (PAGA) representative matters. She has handled countless single-
plainti� wage-and-hour matters involving claims of misclassi�cation, meal period and rest
break violations, record keeping, wage statement requirements, piece rates, bonus
calculations, uniforms and penalties, among other claims. Additionally, she has successfully
leveraged class action waivers and arbitration agreements to get matters into single-plainti�
arbitration or to force matters to settle for pennies on the dollar. Diana has represented
clients at countless Division of Labor Standards Enforcement hearings and handled U.S.
Department of Labor audits of clients to ensure no actions were taken against the clients. She
has extensive experience representing clients in state and federal courts, arbitrations and
before various administrative agencies, including the Equal Employment Opportunity
Commission, the Department of Fair Employment and Housing, and the Division of Labor
Standards Enforcement.

Additionally, Diana assists employers developing strategies to avoid litigation. This includes
working with employers to modify employment policies and practices, conducting workplace
investigations, assisting in devising policies that enhance clients’ objectives while complying
with the law, and helping to ensure that employee handbooks are up to date. She presented
various educational and preventive seminars for employers and in-house and outside

https://www.wilsonelser.com/offices/15-los_angeles_ca
https://www.linkedin.com/in/diana-m-estrada-9b5b7864/
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Certi�cations/Licenses counsel. Diana also is experienced in drafting and negotiating executive employment
agreements and severance agreements.

Fair Housing & Discrimination Claims 
Diana has successfully defended for-pro�t and nonpro�t multiunit complexes, including
senior living communities, in disability, familial and race discrimination matters involving
alleged violations of the Unruh Civil Rights Act, Title 8 of the Civil Rights Act of 1968, 42 USC
3604, the Disabled Persons Act, and the Fair Employment and Housing Act, among others.
Diana has extensive experience defending such matters in the Department of Fair
Employment and Housing (DFEH), U.S. Department of Housing and Urban Development
(HUD), and state and federal courts.

Representative Matters
Represented a global ground handling company, a national trucking company, construction
companies, property management companies and a major ski resort, among others, in
employment-related matters, including statewide wage-and-hour class actions.
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