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Accountants Liability 
Areas to Watch 2021

Peter Larkin, Partner
White Plains

Bringing Wall Street to Main Street…
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May 2011 Dow Jones trading around 12,000 – now around 34,000

May 2011 S&P 500 trading around 1,350 – now over 4,100

Many feel like they missed out and now want to catch up

SPACs and fringe IPOs

Robinhood

Bringing Wall Street to Main Street…SPACs
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Special Purpose Acquisition Companies (“SPACS”)
- What are they?
- What’s the big deal?

- 30 years = 2020 at $83.4B
- 2021Q1 = $100B

- Seedlings
- The Initial Public Offering (“IPO”)
- Shelf life
- Identifying a target
- de-SPACing
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Bringing Wall Street to Main Street…SPACs
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Professionals involved in the SPAC life cycle
- SPAC auditors
- Management accountants
- Target auditors and/or accountants
- Due diligence team
- New Company auditors

Bringing Wall Street to Main Street…SPACs
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SPAC audits concentrated in relatively few firms

Cookie-cutter audits

SEC scrutiny and warrant accounting

Time pressure: pressure to find and to close

Target auditors and accountants

Getting the deal closed

Bringing Wall Street to Main Street…SPACs
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Attack of the short sellers

Retreat of New Co’s management

D&O limits and confusion

Accountants, accountants everywhere

Restatements (and potentially every single one)
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Bringing Wall Street to Main Street…SPACs
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Proceed with caution in regulatory inquiries

Personal jurisdiction?

Early resolution possibilities

Setting the table with motion practice
- Omnicare (probably not tracing)
- scienter
- common law claims?

Protective review

Bringing Wall Street to Main Street…IPOs
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Even with COVID, 2020 saw 10-year high for IPOs

2021Q1 set a new record for IPOs (now some slowdown)

Heavy concentration in healthcare and technology

Robinhood and pent up demand

Bringing Wall Street to Main Street…IPOs
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GameStop short-selling was not the typical story

Targeted reporting, price fall-off, and securities claims
with or without any restatements

Anecdotal view and statistics within overall decline

- Rule 10b-5 and Section 11 up
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Bringing Wall Street to Main Street…IPOs

1
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PCAOB inspections and reports

Early resolution possibilities

Setting the table with motion practice
- tracing and Omnicare
- scienter
- state court actions and personal

jurisdiction

Damages analysis for Rule 10b-5

Weak businesses that limped along…

1
1

…have started to fall and now will fall even more frequently

Generally see two categories of claims:

- claims by the client’s lenders
- claims that the business was misled

Weak businesses that limped along…

1
2

Third-party lender claims

Typical scenarios

Level of service may not matter

Defenses
- statute of limitations
- privity
- causation
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Weak businesses that limped along…
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Direct claims by the client claiming they were misled

Typical scenarios

Industry and business research and analysis

Defenses
- causation
- in pari delicto and imputation
- speculative damage models and

business valuations

Fraud moves to the C-suites

1
4

Fraud never sleeps, it just changes rooms

AFCE Report to the Nations
- losses increase with level of

authority (10 times on average)
- losses increase with tenure

Fraud moves to the C-suites

1
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Tension between services provided and ability
to override controls

Causation and comparative fault

Early resolution – fact intensive cases
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Conflicts of interest—a renewed focus

1
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AICPA Code of Professional Conduct
- revised (clarified) version December 15, 2014
- previously only subjective language
- added objective language as part of revisions

I was not the only one to notice…

Next generation disputes and splits 
– who is your client?

Partners in dispute

Married filing jointly

COVID Alert: filing deadline confusion

1
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Federal and state tax filing deadlines were extended in 
2020 and 2021

… but which ones?

Is a reasonable cause defense available?

COVID Alert: statutes of limitations issues

1
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Many states tolled or suspended the statute of 
limitations in response to COVID-related closures and 
challenges

… many states did not
… and the states that did, did not all do it the 

same way

New York as an example
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COVID Alert: future of real estate
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Not a discussion of RTO or the uncertainty of what 
future workplaces may look like

- but a return to an issue that has been quiet for 
some time, but may pop up again

Avoiding landlord vicarious liability and focusing on 
basic agency principals and common sense

Mending broken fences

2
0

Measure twice and cut once…
but to err is human

Approximately 60% of APL claims have been related to 
tax services for a very long time

Sometimes the only option is to try to fix the problem
… but the results are more uneven now than 

ever, and it has become harder to keep anyone’s 
attention

High level observations concerning investigations

2
1

Challenges with the AICPA

State boards – a wide range of experiences

Peer review related investigations

SEC and PCAOB
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Don’t forget about cyber risks

2
2

An unholy trinity for accountants:
tax schemes, ransomware and client impersonation

Risk management, risk management, risk 
management…

How to approach these scenarios
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Class Action Defense

Commercial Litigation

Cybersecurity & Data Privacy

Government Investigations &
White Collar Defense

Information Governance
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Canada

Bars
New York

Courts
Supreme Court of the United States

U.S. Court of Appeals, Second Circuit

U.S. District Court, Southern District of
New York

U.S. District Court, Eastern District of
New York

U.S. District Court, Northern District of
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American Bar Association  
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Albany Law School, J.D., 1993, cum
laude

Fordham University, B.S., 1989

Peter Larkin provides legal counsel and representation to accountants and accounting �rms
in connection with all aspects of their businesses. He is co-chair of Wilson Elser’s national
Accountants practice. In addition to professional malpractice defense and commercial
disputes, Peter’s practice encompasses regulatory investigations and proceedings, risk
management, ethics proceedings, and transactional matters involving accounting �rms. He
also represents businesses and banking institutions in a wide array of commercial disputes.

Given his strong working knowledge of accounting principles and familiarity with the New
York O�ce of the Professions, Peter regularly is called upon by accountants facing ethics
complaints and the potential loss of license. Peter also is involved in such diverse areas as
securities, tax and banking laws, RICO, ERISA, accounting standards, fraud investigations,
employment disputes, post-employment restrictive covenants, purchases and sales of
professional practices, partnership disputes and separations, and risk management and best
practices for accounting and �nancial professionals. Peter’s e�ectiveness in these matters is
built on his ability to not only translate the law for his clients but also �uently communicate
the principles of the accounting profession to judges, juries and opposing counsel.

Prior to joining Wilson Elser, Peter was a court attorney and senior court attorney with the
New York Appellate Division, Second Department. He earned his undergraduate degree in
accounting.

Areas of Focus
Accountants 
Peter has represented accounting �rms of all sizes in hundreds of lawsuits involving the full
range of professional services that accountants provide to their clients. Allegations in these
cases have ranged from the failure to detect criminal or fraudulent activity to faulty tax
structuring in a major transaction, and from negligence associated with the implementation
of a billing system to negligence in tax preparation, estate planning or business valuation.
Peter has taken several accounting malpractice cases to trial.

In addition to representing accountants in litigation, Peter assists in the purchase or sale of a
practice, partnership disputes and separations, and regulatory, licensing and ethics
proceedings; drafts manuals and policies; provides continuing education and risk
management presentations; and handles general commercial matters such as real estate and
�nancing transactions, leases and licensing. Peter also has handled professional licensing and
ethics proceedings matters – from initial inquiry through evidentiary hearings – in New York
and many other states before the American Institute of Certi�ed Public Accountants (AICPA),
Internal Revenue Service, and various state licensing boards and societies.

Commercial Litigation  
Peter has represented numerous businesses and banking institutions in a wide array of
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Certi�cations/Licenses disputes. General commercial disputes have included matters involving breach of contract
and fraud, criminal and regulatory review, tax disputes, workers compensation issues, and
post-employment disputes. Banking matters have included investigation and removal of
o�cers, bad check cases, customer complaints and TILA matters. Peter also has helped the
victims of �nancial crimes to investigate, evaluate and seek recovery of their losses through
direct action against the perpetrator and insurance claims.
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