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Introduction

• Coverage litigation can be contentious and the stakes can be high

• Policyholders want to take discovery of insurers – a logical and primary 
target of this discovery is the claims file, underwriting file for the policy 
and any relevant underwriting “materials”

• Discovery rules provide for broad discovery in litigation.  This is not 
limited only to “relevant” materials

• Courts will typically rule in favor of broad discovery of insurers unless 
insurers can articulate valid objections to the discovery

• Understand what type of documents are in the file and what documents 
can be withheld or redacted
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Why Underwriting Files are in the 
Insured’s Cross-hairs

• Underwriters often rely on many materials when underwriting policies.  
Policy holders seek to use parole evidence.  These include:
– Underwriting manuals

– Risk programs (designed to ID amount of premium)

– Underwriting memoranda (internally circulated documents).  These might include:

• Comparison charts (prior and current policy language)

• Comparison charts (with competition policies)

• Notices regarding risks to avoid underwriting

– Policy specimen documents

– “Drafting histories”

– Notes/reports from underwriting meetings
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Why Claim Files are in the
Insured’s Cross-Hairs

• Timing of notice of the claim.

• Knowledge of the basis for coverage decision

• Reasoning of the insured for coverage determination

• Insurer’s evaluation of the claim in refusal to settle matters

4 © 2019 Wilson Elser. All rights reserved.

Rule 26 and the Scope of Discovery

• Rule 26(b): any non-privileged matter that is relevant to any party’s 
claim or defense and proportional to the needs of the case

• Discoverability ≠ Admissibility 

• Proportionality Considerations: 

– importance of the issues at stake in the action

– the amount in controversy

– the parties’ relative access to relevant information

– the parties’ resources

– the importance of the discovery in resolving the issues

– whether the burden or expense outweighs its likely benefit

5 © 2019 Wilson Elser. All rights reserved.

Typical Policyholder Discovery Requests

• The claim and underwriting file for the policy at issue in the case

• Underwriting manuals used by relevant underwriters

• Drafting histories for the pertinent language in the policy

• The identification/production of all documents regarding the insurers’ 
interpretation of pertinent language in the policy.

• Documents reflecting any inconsistent interpretations of specific language in 
the policy

• Communications with other insureds about the insurer’s interpretation

• Documents from third party organizations regarding policy drafting, policy 
interpretation, etc.

• Factors utilized by the insurer in selecting policy forms for use in policy
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Issues in Discovery and Standard Objections 
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• Relevance

• Overbreath/Scope of the Request

• Proprietary/Confidential Information
– Insurance Business Information

– Reinsurance Information

• Burden

• Vagueness/Ambiguous

Relevance

• The Relevant Policy determines coverage

• The Relevant Policy contains a merger clause

• The Underwriting File/Materials are parol evidence regarding 
contractual intent (if evidence of intent is even contained in it)

• Is there an allegation that the Relevant Policy is ambiguous?
– If so, what is the ambiguity?

– If so, is there any reason for discovery on the issue in jurisdictions where the 
ambiguity will automatically be construed against the insurer?

– If so, how will the Underwriting File or Underwriting Materials resolve the 
ambiguity?

8 © 2019 Wilson Elser. All rights reserved.

Case Law on Relevance

• Underwriting file and materials irrelevant where courts interpret the 
insurance policies as a matter of law. See, e.g., Cato Institute, Inc. v. 
Cont’l Cas. Co., 2011 WL 3626784 (D.Md. Aug. 16, 2011); Builders 
Mut. Ins. Co. v. Parallel Design & Dev. LLC, 2010 WL 6573365 (E.D. 
Va. Oct. 5, 2010). 

• Issues as to latent ambiguities and obtaining discovery of parole 
evidence without the need to actually demonstrate an ambiguity in the 
contract.  See, e.g. Homeland Ins. Co. of N.Y. v. Golstein, 2019 WL 
1506008 (D. Wy. April 6, 2019); Progressive Garden State Ins. Co. v. 
Metius, 2019 WL 1468155 (D.N.J. April 3, 2019); 
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Case Law on Relevance (Cont.).

• Middle Ground Analysis on Latent Ambiguity - Westfield Ins. Co. v. 
Icon Legacy Custom Modular Homes, 321 F.R.D. 107 (M.D. Penn. 
2017).

• To discover extrinsic evidence in an insurance coverage dispute: (1) 
Movant must affirmative show specific language that is genuinely 
ambiguous or that extrinsic evidence is likely to render genuinely 
ambiguous; and (2) request extrinsic evidence likely to resolve the 
ambiguity without unreasonable expense.

– Conclusory assertions insufficient. Examples of prior agreements, 
communications, trade usage or course of dealing

– Suggested bad faith claim may make discoverability “more likely”

10 © 2019 Wilson Elser. All rights reserved.

Scope of the Request / Overbreadth

• Look at temporal and subject-matter scope

• Most underwriting is done on an initial policy; renewal policy 
underwriting usually focuses on changes in circumstances 
– Which policy is at issue – the initial or a renewal?

– Lodge objections based on scope/vagueness

• For underwriting materials requests – is there a way to determine what 
materials were relied upon by the underwriter for the particular policy?
– Produce pertinent materials if determinable

– Objection based upon burden if not determinable

• Is the policy at issue a primary or excess policy?

11 © 2019 Wilson Elser. All rights reserved.

Proprietary Information

• Underwriting materials may contain proprietary information
– Pricing/premium calculation

– Risk assessment

– Broker fees/compensation

– Policy forms and how they are used

– Possibly coverage advice

• Need for protective order
– Courts balance materiality vs. risk that secret information might be leaked

– Look for courts’ model forms

12 © 2019 Wilson Elser. All rights reserved.



5/18/2021

5

Proprietary Information –
Insurance Business Information

• Reserve Information

• Arguments For Production
– Reserve information is relevant because arguable shows potential for coverage
– Claim information is not protected by the work product doctrine (Federal actions) 

because it was prepared in the ordinary course of business or prepared in 
anticipation of litigation (State actions)

• Arguments Against Production
– Reserves reflect litigation risk, not admissions of liability

– Claim information is protected by the work product doctrine (Federal actions) 
because it was prepared in anticipation of litigation or made in anticipation of 
litigation (State actions).

• Discoverable versus Admissible
13 © 2019 Wilson Elser. All rights reserved.

Insurance Business Information (Cont.)

• Other Types of Documents Sought from Insurers

• Marketing Materials

• Claims and Training Manuals
– Generally, insurers are required to establish claims handling standards
– Courts tend to order production of this material, when it is relevant
– Therefore, when manuals are sought in discovery, counsel should object on:

(1) irrelevance, in general;
(2) irrelevance of each inapplicable section;
(3) irrelevance of manuals not in use when the claim was denied;
(4) the burden of collecting and producing historical manuals (and particularly the

various changes over time);
(5) trade secret

14 © 2019 Wilson Elser. All rights reserved.

Insurance Business Information (Cont.)

• Use of State Regulatory Filings

– Not required to be produced - Ulrich Chem. Inc. v. American States Ins. 
Co., No. 73C01-8901-CP-016 (Ind. Shelby Cir.Ct. July 31, 1990)

• Discovery of Other Claim Files
– Can be permitted in some cases

• Colonial Life v Superior Court, 31 Cal.3d, 785, 790 (1982)

– Others have found it oppressive and unduly burdensome on a broad scale

• Mead v. Reinsurance Co. v. Superior Co., 188 Cal. App. 3d 313 (1986)

15 © 2019 Wilson Elser. All rights reserved.
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Request for Reinsurance Information

• Discoverable in some jurisdictions, but not others

• Lipton v. Superior Court, 48 Cal. App. 4th 1599 (1996); Sotelo v. Old Republic 
Life Ins. Co, 2006 U.S. Dist. LEXIS 68387 (N.D. Cal. Sept. 13, 2006) (insurer 
accused of bad faith must produce reinsurance information).

• But See Spirco Environmental Inc. v. American International Specialty Lines 
Ins. Co., 2006 U.S. Dist. 61834 (E.D. Mo. August 30, 2006)  (reinsurance 
information protected by the work product doctrine).

16 © 2019 Wilson Elser. All rights reserved.

Burden

• Much of what is in the underwriting file came from the policyholder or 
was shared with the policyholder or its broker

• Requests limited to the “underwriting file” are generally not 
burdensome to produce

• Broader requests for “underwriting materials” can be extremely 
burdensome depending on the breadth of the requests.

• Federal courts apply proportionality rule – which is a sliding scale 
analysis

• Identify who can supply testimony regarding burden in motion practice.

17 © 2019 Wilson Elser. All rights reserved.

Vague/Ambiguous Requests

• Read discovery requests carefully and identify what they are actually 
seeking (and if they make sense)

• Typical ambiguous language:
– “involved with” or “relating to” or “connecting to”

– “relevant” or “pertinent”

• Typical ambiguous requests:
– Drafting histories

– Underwriting guidelines

– Related policies

• Oftentimes discovery is not effectively conformed to a specific case

18 © 2019 Wilson Elser. All rights reserved.
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Overview of the Privilege

• What is Meant by Privilege?

• Rule of Evidence

• What types of Privilege can be asserted

• Which Documents Can be Sought?
• In almost all cases throughout the United States, courts begin with the fundamental 

assessment of whether this information is relevant.

• Relevancy - any fact more probable or less probable. 

• Probative value - substantially outweighed by the risk of unfair prejudice

• Disputed Protection for Documents in Coverage disputes

• Common Privileges Asserted

• Attorney-Client, Attorney-Work Product, Settlement and Mediation Privilege, etc.

19 © 2019 Wilson Elser. All rights reserved.

Attorney-Client Privilege

• The Elements: the “Five Prongs”
• The Attorney

• The Client

• The Communication

• The Confidentiality

• The Legal Advice 

• When the Elements are Met
• The communications are permanently protected from disclosure

• By the Attorney or the Client

• Still can be waived

20 © 2019 Wilson Elser. All rights reserved.

Attorney-Client Privilege (Cont.)

• Must be an Attorney (Qualified, Member of a Bar)

• Exceptions

• Agents of Attorney, Investigators, Experts

• Conversation internally at an insurance company

• Who is the claim analyst talking to? Not enough that the other person is just an attorney

• What protocols are in place?

• Not everything a lawyer does is privileged

• If Claim Adjuster is an attorney, such communications are not necessarily protected, 
must be reasonable anticipation of litigation

• Potential protection for communication between counsel and TPA’s, Loss Adjusters, and 
Billing Auditors

• Possible concerns outside counsel ghost writing letters

21 © 2019 Wilson Elser. All rights reserved.
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Other Basis for Protecting Communication

• Confidential Business Information 

• Common Interest Doctrine

• Attorney Work Product Doctrine

• Mediation / Settlement Privilege 

• Trade Secret

22 © 2019 Wilson Elser. All rights reserved.

Bad Faith Allegation on Discovery

• Smart policyholders will make bad faith allegations to expand the 
scope of discovery

• However, bad faith allegations are typically a focus of claims handling, 
not underwriting

• As a result, a bad faith allegation should not typically invite discovery of 
underwriting materials or the underwriting file.  See, e.g., Nat. Union 
Fire Ins. Co. of Pittsburgh, PA v. Donaldson Co., Inc., 2013 WL 188049 
(D. Minn. May 6, 2013).

• In some court, claims files are only discoverable if a policyholder 
asserts a bad faith claim. See, e.g., Seminole Cas. Insurance Co. v. 
Mastrominas, 6 So.3d 1256, 1258 (Fla. Ct. App. 2009). 

23 © 2019 Wilson Elser. All rights reserved.

Discovery from Rule 30(b)(6) Witness

• “In its notice or subpoena, a party may name as the deponent a public or 
private corporation, a partnership, an association, a governmental agency, or 
other entity and must describe with reasonable particularity the matters for 
examination.”

• “The named organization must then designate one or more officers, directors, 
or managing agents, or designate other persons who consent to testify on its 
behalf; and it may set out the matters on which each person designated will 
testify.”

• “The persons designated must testify about information known or reasonably 
available to the organization.”

24 © 2019 Wilson Elser. All rights reserved.
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30(b)(6) Depositions on 
Document Retention Practices

• A party’s document retention policies, including its policies as to ESI, 
may be a fit subject of discovery

• Noticing party must clearly define the topics

• Demand for “general document and information retention policies” not 
enough for extensive and detailed questioning on specific email 
practices

• Burden on responding party to object and file motion to compel if 
necessary

• Potential limitations of such depositions

25 © 2019 Wilson Elser. All rights reserved.

30(b)(6) Depositions on E-Discovery

• Requestor must show some sort of discovery failure

• Very expensive “gotcha” games

• Risk of statements being misconstrued

• Deponent need not know everything:
– Must only cover the topics reasonably

– Avoid perception company is trying to hide something

– Answering as 30(b)(6) vs. Personal Knowledge

• Understand the Insurer’s Document Retention Policy

• Concerns on Consequences of Failure to Cooperate in E-discovery

26 © 2019 Wilson Elser. All rights reserved.

Bankruptcy Issues Impacting
Coverage Litigation

• Insurer’s Obligations and what needs to be done

– Stays / Comfort Orders

– Issues as to confidentiality / privilege on invoices submitted for 
consideration

– Possibility of a rescission against an insured in bankruptcy

• Issues as to whether the insurance policy and / or the proceeds are 
part of the bankruptcy estate.

– See, e.g., In re MF Global Holdings, Ltd., 469 B.R. 177, 190 (Bankr. 
S.D.N.Y. 2012); In re Beach First Nat'l Bancshares, Inc., 451 B.R. 406, 
411 (Bankr. D.S.C. 2011)

27 © 2019 Wilson Elser. All rights reserved.
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Practical Tips and Take-Aways

• Insurers are on defense in this debate – go on the offense

– Smart declaratory judgment pleading

– Smart Motion Practice (be the first to file)

– File early dispositive motion (e.g. MJOP or MSJ)

• Burden on Insured to defer MSJ for discovery– See, e.g., General Ins. 
Co. of Am. v. UBN Insurance Services Corp., 2018 WL 6592440 (N.D. 
Cal. Dec. 14, 2018); Harper Construction Co. v. National Union Fire Ins. 
Co., 377 F.Supp.3d 1134 (S.D. Cal. 2019); Cement and Concrete 
Workers Dist. Council Pension Fund v. Ulico Cas. Co., 387 F.Supp.2d 
175 (E.D.N.Y. 2005).

– Motion for Stay when appropriate – See e.g., Sanderina, LLC v. Great 
American Ins. Co., 2019 WL 356802 (D. Nev. Jan. 29, 2019)

28 © 2019 Wilson Elser. All rights reserved.

Practical Tips and Take-Aways (Cont.).

• Use discovery to flush out any claimed ambiguity

• Make your objection

• a complete, case specific objection  

• No boilerplate objections

• Engage in a good faith meaningful conference with opposing 
counsel

• Make the positions are clear before motion practice 

• Paper the dispute

• Demonstrate a willingness to compromise

• Be the reasonable one
29 © 2019 Wilson Elser. All rights reserved.
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