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National Footprint
41 Offices located throughout the United States
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State v. Federal Courts
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Why Bother Removing to Federal Courts?
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State v. Federal Courts
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• Federal Court = Limited 
Jurisdiction

• State Court = General Jurisdiction
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Federal Question Jurisdiction

• “A case ‘arises under’ federal law either where federal law creates the 
cause of action or where the vindication of a right under state law 
necessarily turn[s] on some construction of federal law.”

• “federal jurisdiction exists only when a federal question is presented on 
the face of the plaintiff’s properly pleaded complaint.”
• If complaint facially pleads state causes of action, might still have a federal question 

if (1) federal law completely preempts the state law, (2) the claims are necessarily 
federal in nature, or (3) some substantial, disputed question of federal law is a 
necessary element of one of the plaintiff's state claims.

• A federal defense is not a basis for removal.

• "[T]he presence of even one claim ‘arising under’ federal law is sufficient 
to satisfy the requirement that the case be within the original jurisdiction 
of the district court for removal.”
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Federal Diversity Jurisdiction 
Amount in Controversy

• Step 1 = amount in controversy
• “The district courts shall have 

original jurisdiction of all civil 
actions where the matter in 
controversy exceeds the sum or 
value of $75,000, exclusive of 
interest and costs….”

• Is it facially apparent from the 
complaint?
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Federal Diversity Jurisdiction 
Amount in Controversy

• If not apparent from the complaint:
• Removing party must demonstrate amount by preponderance of evidence.
• Determined at time of removal
• Not an assessment of liability, merely the potential amount at stake.
• If multiple P, at least 1 must meet the amount.  Can’t aggregate.

• What can be used to demonstrate the amount?
• Settlement demands
• Computations of damages or document disclosures
• Punitive damages, where allowed by state law.
• Attorneys’ fees, if authorized by a statute.

• Subsequent maneuvering to lower the amount.
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Federal Diversity Jurisdiction 
Diversity of Citizenship

• 28 U.S.C. 1332(a) governs
• citizens of different States; 
• Must have complete diversity, 

determined when removal occurs.
• For individuals, it is their domicile.  

Determined when suit is filed, not 
DOL.

• For incorporated entities (Inc.) it is 
where corporation is incorporated and 
where its principal place of business is 
located.

• Entities other than Inc.
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Federal Diversity Jurisdiction 
Forum Defendants & Snap Removal

• Even if have diversity, cannot invoke federal 
jurisdiction if the defendant is “a citizen of the State 
in which such action is brought.”  

• If Plaintiff (A) sues Defendant (B) in B’s state court, 
diversity is present but federal jurisdiction would not exist 
due to the forum defendant rule.

• Applies only at time of removal.
• Adding a forum defendant later does not mandate 

remand so long as diversity is still present.

• In a transportation case, if the plaintiff (B) sues 
defendant company (C, D) in A’s state court, but 
does not sue driver (A), then diversity exists.  If 
plaintiff later adds driver (A), diversity would still 
exist.  The forum defendant rule would not apply.
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Federal Diversity Jurisdiction 
Forum Defendants & Snap Removal

• 28 U.S.C. 1441(b)(2).  = no removal “if any 
of the parties in interest properly joined 
and served as defendants is a citizen of 
the State in which such action is brought.”

• A sues B and C.  B is forum defendant, C is 
not.  A serves C first.  Assuming amount in 
controversy, C could remove before B is 
served.

• Controversial.
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Federal Diversity Jurisdiction 
Non-Diverse Defendants

• Fraudulent joinder: District court 
disregards the citizenship of a party 
who was added solely to defeat 
diversity jurisdiction.

• What if claimant tries to add later?  
Plaintiff (A) sues defendant company 
(B) in A’s state court, but does not 
sue driver (C).  A & B are diverse, 
removal occurs.  If A later joins C, 
diversity eliminated and the case 
would be remanded.
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Federal Diversity Jurisdiction 
Class Action Fairness Act (CAFA)

• Federal jurisdiction over “class action[s]” where the amount in 
controversy exceeds $5,000,000, exclusive of costs and interest, and 
at least one class member is a citizen of a state different from the 
defendant.

• Amount in controversy: “the claims of the individual class members 
shall be aggregated to determine whether the matter in controversy 
exceeds the sum or value of $5,000,000….”

• The class must have at least 100 members. 
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Federal Diversity Jurisdiction 
Admiralty & Maritime

• The district courts shall have original jurisdiction, exclusive of the 
courts of the States, of: (1)   Any civil case of admiralty or maritime 
jurisdiction, saving to suitors in all cases all other remedies to which 
they are otherwise entitled.
• If so, admiralty law applies.
• For torts, first the alleged tort must have occurred on or over ‘navigable 

waters.’ Second, the activity giving rise to the incident must have had a 
substantial relationship to traditional maritime activity, such that the 
incident had a potentially disruptive influence on maritime commerce.

• For contracts, the underlying contract must “maritime in nature.”  This 
requires determining “whether the principal objective of a contract is 
maritime commerce.”
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Removal Procedure

• Must be a defendant

• Can’t be a third-party.

• Some cases just can’t be removed even if otherwise removable 
(comp).
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Removal Procedure – Timing

• Different deadlines to remove in different circumstances.

• 28 U.S.C. 1446(b)(1)  =  30 days to remove “after the receipt by the 
defendant, through service or otherwise, of a copy of the initial 
pleading setting forth the claim for relief upon which such action or 
proceeding is based.”
• determined through examination of the four corners of the applicable 

pleadings, not through subjective knowledge or a duty to make further 
inquiry.

• grounds for removal must “be apparent within the four corners of the initial 
pleading or subsequent paper.”
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Removal Procedure – Timing

• 28 U.S.C. 1446(b)(1)  also =  30 days to remove after receiving “through 
service or otherwise, of a copy of an amended pleading, motion, order 
or other paper from which it may first be ascertained that the case is 
one which is or has become removable.”
• “Other paper” could be almost anything. It can be “information relating to the 

amount in controversy in the record of the State proceeding, or in responses to 
discovery”

• Can it be triggered by a pre-suit demand letter?
• Can it be triggered if the plaintiff’s lawyer mentions

facts during a telephone call that could support removal?
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Removal Procedure – Timing

• 28 U.S.C. 1446(c) works like statute of repose.  Cannot remove, at all, more 
than 1 year after action is commenced “unless the district court finds that 
the plaintiff has acted in bad faith in order to prevent a defendant from 
removing the action.”
• The “bad faith” language was added in 2011. 

• Met if plaintiff deliberately failed to disclose the actual amount in controversy.

• Very little guidance thus far as to how else it might be met.

• Open question of “whether the addition of new plaintiffs
in an amended complaint effectively ‘commences the
action’for purposes of § 1446(b), thereby triggering a
new one-year period for removal.”
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Removal Procedure – Details

• A federal court is not bound by a state court’s interlocutory orders.

• Other defendants must consent to removal.
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Claimant Resists – Motion to Remand

• 2 ways this happens
• Subject matter jurisdiction can be raised at any time.  Cannot 

be waived.
• Any other basis is subject to motion to remand within 30 

days of petition for removal being filed.  Generally waived if 
not filed. 

• If remand is granted, the court “may require payment 
of just costs and any actual expenses, including 
attorney fees, incurred as a result of the removal.”

• “An order remanding a case to the State court from 
which it was removed is not reviewable on appeal or 
otherwise.”  Narrow exception.
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Michael Lowry has an active litigation and defense practice, with clients among the country’s
largest and most recognizable brands in several industries, such as retail, restaurant and
hospitality, commercial transportation, manufacturing and more. As a member of the �rm’s
emergency response team, when transportation clients face a catastrophic event, Michael
and other members of Wilson Elser’s 24/7 go-team arrive on the scene to help gather and
preserve information that may be critical to the client’s defense, as well as liaison at the scene
with investigating authorities.

Michael’s practice is solution-oriented law, squarely on the side of the client. From preparing
arduously for trial to coordinating resolution strategies for alternate dispute resolution
options, including arbitration and mediation, when appropriate, the goal is to �nd a solution
to the dispute. This focus is helpful in a wide variety of complex corporate, commercial and
general litigation cases Michael handles on behalf of transportation companies, retailers,
product manufacturers and others. He also represents these clients in employment disputes,
premises liability, contractual disputes, and regulatory and other matters.

Michael is committed to sharing his knowledge with clients through publications on
developments in the industry, presentations on issues a�ecting their interests, and articles
and issue briefs on matters as they arise. He makes every e�ort to keep clients informed and
empowered with up-to-date brie�ngs and complimentary educational seminars customized
to their needs. Mike independently authors “Compelling Discovery,” a blog that actively
discusses appropriate civil discovery and seeks to contain rapidly rising discovery
costs. Nearly every year since 2013, the ABA Journal has selected his blog as one of the top
100 legal blogs in the country. Mike’s numerous publications in various trade journals have
explored best practices for favorable resolution of client matters. He has presented at
numerous conferences across the country, including the Claims and Litigation Management
Alliance’s Annual Conference and RIMS. 

Representative Matters
Represented a national car parts distributor in a rear-end accident that appeared to be
staged. The plainti�’s attorney moved to withdraw as we moved to dismiss for failure to
participate in discovery. The plainti�s did not contest the motion and the case was dismissed.

Obtained summary judgment in a Nevada state court against a guest who was staying at a
Las Vegas hotel and casino and claimed she was injured by bed bugs.

Defended a national o�-price retailer in a Nevada state court from a lawsuit �led by a trucker
who fell while unloading his truck at the store. Michael successfully tendered the store's
defense to the driver's employer.

Obtained summary judgment on behalf of a mass transit bus contractor where a complaint
was �led after the statute of limitations expired.
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Obtained summary judgment on behalf of an outsourced building services provider that
worked in a Las Vegas casino

Represented national chain of truck stops in a slip-and-fall lawsuit in the Eighth Judicial
District, Las Vegas; days before trial, the plainti� settled for 17 percent of her last settlement
demand and less than the remaining cost to try the case after persuasive liability and
damages defenses became known.

Obtained summary judgment for a provider of outsourced building services such as
housekeeping and EVS assistance in the Eighth Judicial District Court in Las Vegas. A hotel
guest at one of the properties alleged she slipped and fell on a lemon peel while leaving a
concert, and asserted the fall was due to the services provider’s negligence.

Obtained summary judgment in Las Vegas district court for a hotel sued by a guest alleging
insects bit her at the property; the court concluded evidence did not show hotel had any role
in causing the injury.

Obtained arbitrator’s ruling that a mass transit bus company was not responsible for an
accident that occurred when a pick-up truck turned in front of a bus.

Defended a national retailer in slip-and-fall. The court could not determine when the store
was on notice as compared to when the video evidence was preserved. As spoliation was not
demonstrated, the judge granted summary judgment.

Defended national discount retailer in slip-and-fall and sought summary judgment against the
claimant and the landlord. Plainti� agreed to dismiss the retailer, and the landlord agreed to
reimburse the retailer for expenses. The retailer’s net exposure was reduced to zero.

Defended personal injury lawsuit against mass transit company that was dismissed due to
the plainti�’s refusal to meet his discovery obligations. The court ruled the passenger gave no
excuse to justify his refusal to participate and this refusal had prejudiced the mass transit
company’s ability to defend itself.

Defended oil change station in case involving damage to plainti�’s car due to oil loss. Plainti�
asserted she saw no warnings or check-engine lights in the 10 weeks between the oil change
and the engine failing. Defense argued and the judge agreed the loss of oil was not the
station’s fault.

Obtained defense verdict in a slip-and-fall against a national retailer. In the 33 seconds
between notice of a spill and the fall, the cashier went to investigate, but arrived too late. The
defense argued that evidence did not show the water’s source or that it was caused by the
store. The jury issued a defense verdict.

Defended an automatic door manufacturer against a case alleging failure that causing
plainti� to fall. Defense served a request to force an inspection of the product, but after
delays, the property owner admitted it had lost the product at issue. The case against the
manufacturer was voluntarily dismissed.

Defended a building services provider in a slip-and-fall claim. Defense executed an early and
aggressive deposition schedule to establish the building services provider was not sent to the
area in question on the day of the fall. After four depositions, the plainti� agreed to
voluntarily dismiss the defendant.

Defended a national discount retailer in a slip and fall claim involving alleged water on the
�oor. The plainti� could not demonstrate how the water got on the �oor or how long it had
been there before she fell. The court agreed with the defense and dismissed the case.
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