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CITATIONS 

 

Rescission of Insurance Policy 

Stipcich v. Metro. Life Ins. Co., 277 U.S. 311, 316-17, 48 S. Ct. 512, 513-14 (1928) 
(“Insurance policies are traditionally contracts uberrimae fidei and a failure by the insured to 
disclose conditions affecting the risk, of which he is aware, makes the contract voidable at 
the insurer's option. Concededly, the modern practice of requiring the applicant for life 
insurance to answer questions prepared by the insurer has relaxed this rule to some extent, 
since information not asked for is presumably deemed immaterial. But the reason for the rule 
still obtains, and with added force, as to changes materially affecting the risk which come to 
the knowledge of the insured after the application and before delivery of the policy. For, 
even the most unsophisticated person must know that in answering the questionnaire and 
submitting it to the insurer he is furnishing the data on the basis of which the company will 
decide whether, by issuing a policy, it wishes to insure him. If, while the company 
deliberates, he discovers facts which make portions of his application no longer true, the 
most elementary spirit of fair dealing would seem to require him to make a full disclosure. If 
he fails to do so the company may, despite its acceptance of the application, decline to issue 
a policy, or if a policy has been issued, it has a valid defense to a suit upon it.” (citations 
omitted)). 

 

Legal Elements of Cause of Action for Rescission 

California 

Scottsdale Indem. Co. v. Sun Coast Gen. Ins. Agency, Inc., No. 8:19-cv-01947-JLS-DFM, 
2020 U.S. Dist. LEXIS 247439, at *16 (C.D. Cal. Dec. 21, 2020) (“Under the California 
Insurance Code, an insurer is entitled to rescission if the insured (1) misstates or conceals a 
fact in its application for insurance, and (2) the misrepresentation is material.” (citing Cal. 
Ins. Code §§ 331, 359)). 

New York 

Curanovic v. N.Y. Cent. Mut. Fire Ins. Co., 307 A.D.2d 435, 436-37, 762 N.Y.S.2d 148, 150 
(N.Y. App. Div. 3rd Dept. 2003) “An insurer may avoid an insurance contract if the insured 
made a false statement of fact as an inducement to making the contract and the 
misrepresentation was material. Rescission is available even if the material misrepresentation 
was innocently or unintentionally made. Despite plaintiff's claims that the misrepresentations 
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were innocent, he signed the application indicating that all information was correct. The 
signer of a contract is conclusively bound by it regardless of whether he or she actually read 
it.” (citations and quotation marks omitted)). 

Florida 

United Auto. Ins. Co. v. Salgado, 22 So. 3d 594, 599 (Fla. Dist. Ct. App. 2009) (“ “Section 
627.409, Florida Statutes (2003), provides that misrepresentations, omissions, concealment 
of facts and incorrect statements shall not prevent a recovery under a policy unless they are: 
(1) fraudulent; (2) material to the risk assumed by the insurer; or (3) the insurer in good faith 
would not have issued the policy or would have done so only on different terms if the insurer 
had known the true facts. As explained by the Supreme Court…, this section is an 
unambiguous codification of the principle of law that a contract issued on a mutual mistake 
of fact is subject to being voided and defines the circumstances for the application of this 
principle. This Court cannot grant an exception to a statute nor can we construe an 
unambiguous statute different from its plain meaning. Accordingly, where a misstatement or 
omission materially affects the insurer's risk, or would have changed the insurer's decision 
whether to issue the policy and its terms, the statute may preclude recovery.” (citations and 
quotation marks omitted)). 

Texas 

Medicus Ins. Co. v. Todd, 400 S.W.3d 670, 678 (Tex. App. 2013) (“It is now settled law in 
this state that these five elements must be pled and proved before the insurer may avoid a 
policy because of the misrepresentation of the insured: (1) the making of the representation; 
(2) the falsity of the representation; (3) reliance thereon by the insurer; (4) the intent to 
deceive on the part of the insured in making same; and (5) the materiality of the 
representation.”). 

 

Misrepresentation (or Concealment)  

California 

Cal. Ins. Code, § 331 (“Concealment, whether intentional or unintentional, entitles the 
injured party to rescind insurance.”); Cal. Ins. Code, § 359 (“If a representation is false in a 
material point, whether affirmative or promissory, the injured party is entitled to rescind the 
contract from the time the representation becomes false.”). 

Thompson v Occidental Life Ins. Co., 9 Cal 3d 904, 915-916, 109 Cal Rptr 473, 480, 513 P2d 
353, 360 (Cal. Ct. App. 1973) (“Material misrepresentation or concealment of … facts are 
grounds for rescission of the policy, and an actual intent to deceive need not be shown.”). 

New York 

N.Y. Ins. Law § 3105(b) (“No misrepresentation shall avoid any contract of insurance or 
defeat recovery thereunder unless such misrepresentation was material. … With respect to a 
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policy of hospital, medical, surgical, or prescription drug expense insurance …, no 
misrepresentation shall avoid any contract of insurance or defeat recovery thereunder unless 
the misrepresentation was also intentional.”); N.Y. Ins. Law § 3105(a) (“A representation is a 
statement as to past or present fact, made to the insurer by, or by the authority of, the 
applicant for insurance or the prospective insured, at or before the making of the insurance 
contract as an inducement to the making thereof. A misrepresentation is a false 
representation, and the facts misrepresented are those facts which make the representation 
false.”). 

Joseph v Interboro Ins. Co., 144 AD3d 1105, 1106 (N.Y. App. Div. 2d Dept 2016) (“To 
establish the right to rescind an insurance policy, an insurer must show that its insured made 
a material misrepresentation of fact when he or she secured the policy. A representation is a 
statement as to past or present fact, made to the insurer by, or by the authority of, the 
applicant for insurance or the prospective insured, at or before the making of the insurance 
contract as an inducement to the making thereof.” (citations and quotation marks omitted)). 

Florida 

Fla. Stat. Ann. § 627.409(1) (“Any statement or description made by or on behalf of an 
insured or annuitant in an application for an insurance policy or annuity contract, or in 
negotiations for a policy or contract, is a representation and not a warranty. Except as 
provided in subsection (3), a misrepresentation, omission, concealment of fact, or incorrect 
statement may prevent recovery under the contract or policy only if any of the following 
apply: (a) The misrepresentation, omission, concealment, or statement is fraudulent or is 
material to the acceptance of the risk or to the hazard assumed by the insurer. (b) If the true 
facts had been known to the insurer pursuant to a policy requirement or other requirement, 
the insurer in good faith would not have issued the policy or contract, would not have issued 
it at the same premium rate, would not have issued a policy or contract in as large an amount, 
or would not have provided coverage with respect to the hazard resulting in the loss.”). 

Cont'l Assurance Co. v. Carroll, 485 So. 2d 406, 409 (Fla. 1986) (“The plain meaning of the 
statute indicates that, where either an insurer would have altered the policy's terms had it 
known the true facts or the misstatement materially affects risk, a nonintentional 
misstatement in an application will prevent recovery under an insurance policy. The statute 
recognizes the principals of law that a contract issued on a mutual mistake of fact is subject 
to being voided and defines the circumstances for the application of this principle. This Court 
cannot grant an exception to a statute nor can we construe an unambiguous statute different 
from its plain meaning.”). 

Texas 

Tex. Ins. Code § 705.004 (“(a) An insurance policy provision that states that false statements 
made in the application for the policy or in the policy make the policy void or voidable: (1) 
has no effect; and (2) is not a defense in a suit brought on the policy. (b) Subsection (a) does 
not apply if it is shown at trial that the matter misrepresented: (1) was material to the risk; or 
(2) contributed to the contingency or event on which the policy became due and payable. 
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(c) It is a question of fact whether a misrepresentation made in the application for the policy 
or in the policy itself was material to the risk or contributed to the contingency or event on 
which the policy became due and payable.”). 

Medicus Ins. Co. v. Todd, 400 S.W.3d 670, 679 (Tex. App. 2013) (“Although the statute has 
never expressly required the insurer to prove the insured intended to deceive the insurer with 
a misrepresentation in the policy application, the courts of Texas have consistently held that 
an insurer may not rescind a policy due to a misrepresentation in an insurance application 
unless the insurer proves the insured intended to deceive the insurer with the 
misrepresentation.”). 

Other Statutes 

Ala. Code § 27-14-7(a) (“All statements and descriptions in any application for an insurance 
policy or annuity contract, or in negotiations therefor, by, or in behalf of, the insured or 
annuitant shall be deemed to be representations and not warranties. Misrepresentations, 
omissions, concealment of facts and incorrect statements shall not prevent a recovery under 
the policy or contract unless either: (1) Fraudulent; (2) Material either to the acceptance of 
the risk or to the hazard assumed by the insurer; or (3) The insurer in good faith would either 
not have issued the policy or contract, or would not have issued a policy or contract at the 
premium rate as applied for, or would not have issued a policy or contract in as large an 
amount or would not have provided coverage with respect to the hazard resulting in the loss 
if the true facts had been made known to the insurer as required either by the application for 
the policy or contract or otherwise.”). 

Ga. Code Ann. § 33-24-7(a) (“All statements and descriptions in any application for an 
insurance policy or annuity contract or in negotiations for such, by or in behalf of the insured 
or annuitant, shall be deemed to be representations and not warranties.”); Ga. Code Ann. 
§ 33-24-7(b) (“Misrepresentations, omissions, concealment of facts, and incorrect statements 
shall not prevent a recovery under the policy or contract unless: (1) Fraudulent; (2) Material 
either to the acceptance of the risk or to the hazard assumed by the insurer; or (3) The insurer 
in good faith would either not have issued the policy or contract or would not have issued a 
policy or contract in as large an amount or at the premium rate as applied for or would not 
have provided coverage with respect to the hazard resulting in the loss if the true facts had 
been known to the insurer as required either by the application for the policy or contract or 
otherwise.”). 

Mass. Ann. Laws ch. 175, § 186(a) (“No oral or written misrepresentation or warranty made 
in the negotiation of a policy of insurance by the insured or in his behalf shall be deemed 
material or defeat or avoid the policy or prevent its attaching unless such misrepresentation 
or warranty is made with actual intent to deceive, or unless the matter misrepresented or 
made a warranty increased the risk of loss.”). 

N.C. Gen. Stat. § 58-3-10 (“All statements or descriptions in any application for a policy of 
insurance, or in the policy itself, shall be deemed representations and not warranties, and a 
representation, unless material or fraudulent, will not prevent a recovery on the policy.”). 
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Va. Code Ann. § 38.2-309 (“All statements, declarations and descriptions in any application 
for an insurance policy or for the reinstatement of an insurance policy shall be deemed 
representations and not warranties. No statement in an application or in any affidavit made 
before or after loss under the policy shall bar a recovery upon a policy of insurance unless it 
is clearly proved that such answer or statement was material to the risk when assumed and 
was untrue.”). 

Miss. Code Ann. § 83-9-11(3) (“The falsity of any statement in the application for any policy 
… may not bar the right to recovery thereunder unless such false statement materially 
affected either the acceptance of the risk or the hazard assumed by the insurer.”). 

Wash. Rev. Code Ann. § 48.18.090(a) (“no oral or written misrepresentation or warranty 
made in the negotiation of an insurance contract, by the insured or in his or her behalf, shall 
be deemed material or defeat or avoid the contract or prevent it attaching, unless the 
misrepresentation or warranty is made with the intent to deceive”). 

Other Case Law 

Middlesex Mut. Assurance Co. v. Walsh, 218 Conn. 681, 697, 590 A.2d 957, 966 (1991) (“a 
response to a question on an insurance application does not constitute a misrepresentation 
unless it is knowingly false”). 

Ga. Cas. & Sur. Co. v. Valley Wood, Inc., 336 Ga. App. 795, 797, 783 S.E.2d 441, 444 
(2016) (“To the extent Valley Wood argues that it cannot be bound by misrepresentations in 
an unsigned application submitted by its insurance agent, we conclude that these arguments 
have no merit. Independent insurance agents or brokers are generally considered the agent of 
the insured, not the insurer. (quotation marks omitted). 

MDAdvantage Ins. Co. of N.J. v. Hasiuk, No. 16-969, 2020 U.S. Dist. LEXIS 55614, at *9 
(E.D. Pa. Mar. 31, 2020) (“[T]he evidence of record does not establish that receipt of the 
record requests caused Defendants to anticipate future lawsuits. This interpretation of the 
question is bolstered by the fact that, if Plaintiff were actually asking the applicant to disclose 
any and all requests for patient records it had received, Plaintiff could have simply phrased 
the question that way. Moreover, Plaintiff has not established that receiving any request for a 
patient's records should lead a medical practitioner to presume that a lawsuit is likely to 
follow.”). 

Certain Underwriters at Lloyds London Subscribing To Policy No. HMPL 18-0164 & HMPL 
17-0158 v. KG Admin. Servs., No. 5:19-cv-1246, 2019 U.S. Dist. LEXIS 214199, at *12 
(N.D. Ohio Dec. 12, 2019) (“In light of the Lloyd's Policy's definition of ‘claim,’ [the 
insured] clearly knew of the existence of the claims in the three lawsuits and falsely 
warranted otherwise in the Renewal Application, rendering the 2019-2020 Lloyd's Policy 
void ab initio by its terms.”). 
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Materiality 

California 

Cal Ins Code § 334 (for concealment, “[m]ateriality is to be determined not by the event, but 
solely by the probable and reasonable influence of the facts upon the party to whom the 
communication is due, in forming his estimate of the disadvantages of the proposed contract, 
or in making his inquiries.”); Cal. Ins. Code, § 360 (“The materiality of a representation is 
determined by the same rule as the materiality of a concealment.”). 

Thompson v Occidental Life Ins. Co., 9 Cal 3d 904, 915-916, 109 Cal Rptr 473, 480, 513 P2d 
353, 360 (Cal. Ct. App. 1973) (“Materiality is determined solely by the probable and 
reasonable effect which truthful answers would have had upon the insurer. The fact that the 
insurer has demanded answers to specific questions in an application for insurance is in itself 
usually sufficient to establish materiality as a matter of law. On the other hand, if the 
applicant for insurance had no present knowledge of the facts sought, or failed to appreciate 
the significance of information related to him, his incorrect or incomplete responses would 
not constitute grounds for rescission. … [A]s the misrepresentation must be a material one, 
[a]n incorrect answer on an insurance application does not give rise to the defense of fraud 
where the true facts, if known, would not have made the contract less desirable to the insurer. 
And the trier of fact is not required to believe the ‘post mortem’ testimony of an insurer's 
agents that insurance would have been refused had the true facts been disclosed.” (citations 
and quotation marks omitted)). 

Atain Specialty Ins. Co. v. Lake Lindero Homeowners Ass'n, No. CV 19-9824 DSF (MRWx), 
2020 U.S. Dist. LEXIS 242112, at *15-16 (C.D. Cal. Nov. 25, 2020) (“Whether that 
misrepresentation or concealment warrants rescission depends on its materiality. Materiality 
is determined solely by the probable and reasonable effect which truthful answers would 
have had upon the insurer. The fact that the insurer has demanded answers to specific 
questions in an application for insurance is in itself usually sufficient to establish materiality 
as a matter of law. Because a misrepresentation must be material, an incorrect answer on an 
insurance application does not give rise to the defense of fraud where the true facts, if known, 
would not have made the contract less desirable to the insurer. And the Court is not required 
to believe the ‘post mortem’ testimony of an insurer's agents that insurance would have been 
refused had the true facts been disclosed.” (citations and quotation marks omitted)). 

New York 

N.Y. Ins. Law § 3105(b)(1) (“No misrepresentation shall be deemed material unless 
knowledge by the insurer of the facts misrepresented would have led to a refusal by the 
insurer to make such contract.”); N.Y. Ins. Law § 3105(c) (“In determining the question of 
materiality, evidence of the practice of the insurer which made such contract with respect to 
the acceptance or rejection of similar risks shall be admissible.”). 

Joseph v Interboro Ins. Co., 144 AD3d 1105, 1106 (N.Y. App. Div. 2d Dept 2016) (“A 
misrepresentation is material if the insurer would not have issued the policy had it known the 
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facts misrepresented. To establish materiality as a matter of law, the insurer must present 
documentation concerning its underwriting practices that show that it would not have issued 
the policy if the correct information had been disclosed in the application.” (citations and 
internal quotation marks omitted)); see also Piller v Otsego Mut. Fire Ins. Co., 164 AD3d 
534, 536 (N.Y. App. Div. 2d Dept 2018) (“To establish materiality as a matter of law, the 
insurer must present documentation concerning its underwriting practices, such as 
underwriting manuals, bulletins, or rules pertaining to similar risks, that show that it would 
not have issued the same policy if the correct information had been disclosed in the 
application.”). 

Florida 

Fla. Stat. Ann. § 627.409(1)(b) (materiality requires that “[i]f the true facts had been known 
to the insurer pursuant to a policy requirement or other requirement, the insurer in good faith 
would not have issued the policy or contract, would not have issued it at the same premium 
rate, would not have issued a policy or contract in as large an amount, or would not have 
provided coverage with respect to the hazard resulting in the loss.”). 

Anchor Prop. & Cas. Ins. Co. v. Trif, 322 So. 3d 663, 671-72 (Fla. Dist. Ct. App. 2021) (“A 
misrepresentation is material if a reasonable insurance company, in determining its course of 
action, would attach importance to the fact misrepresented. … [A] willful misrepresentation 
can be material under the policy without inducing actual reliance. Still, the concepts of 
materiality and reliance are intertwined because the materiality of a misrepresentation turns 
on its likelihood of inducing reliance in a reasonable person. See Restatement (First) of 
Restitution § 8 (1937) (‘A misrepresentation is material if it would be likely to affect the 
conduct of a reasonable man with reference to the transaction in question.’). The materiality 
of a misrepresentation is a question for the jury. ” (citations omitted)). 

Texas 

Tex. Ins. Code § 705.004(c) (“It is a question of fact whether a misrepresentation made in the 
application for the policy or in the policy itself was material to the risk or contributed to the 
contingency or event on which the policy became due and payable.”). 

Brown v. Bankers Life & Cas. Co., Civil Action No. H-20-136, 2021 U.S. Dist. LEXIS 
108904, at *10 (S.D. Tex. Mar. 29, 2021) (“Although materiality is not defined in the statute, 
in the insurance context materiality generally turns on whether the insurer would have 
accepted the risk if the true facts had been disclosed.”). 

 

Reliance & Damages 

Ledley v. William Penn Life Ins. Co., 138 N.J. 627, 639, 651 A.2d 92, 97 (1995) (“An 
insurer's duty to investigate further arises only when the independent investigation discloses 
sufficient facts to seriously impair the value of the application. Moreover, the mere fact that 
an insurer makes an investigation does not absolve the applicant from speaking the truth nor 
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lessen the right of the insurer to rely upon his statements, unless the investigation discloses 
facts sufficient to expose the falsity of the representations of the applicant or which are of 
such a nature as to place upon the insurer the duty of further inquiry.” (citations and 
quotation marks omitted)). 

Indep. Fire Ins. Co. v. Arvidson, 604 So. 2d 854, 856 (Fla. Dist. Ct. App. 1992) (“An insurer 
is entitled, as a matter of law, to rely upon the accuracy of the information contained in the 
application and has no duty to make additional inquiry.”). 

Koral Indus. v. Sec.-Connecticut Life Ins. Co., 802 S.W.2d 650, 651 (Tex. 1990) (“When one 
has been induced to enter into a contract by fraudulent representations, the person 
committing the fraud cannot defeat a claim for damages based upon a plea that the party 
defrauded might have discovered the truth by the exercise of proper care. … Failure to use 
due diligence to suspect or discover someone's fraud will not act to bar the defense of fraud 
to the contract. … Therefore, only the insurer's actual knowledge of the misrepresentations 
would have destroyed its defense of fraud.”). 

Phila. Indem. Ins. Co. v. Horowitz, Greener & Stengel, LLP, 379 F. Supp. 2d 442, 454 
(S.D.N.Y. 2005) (“PIIC argues that it was not required to inquire about the supplemental 
information because an insurer is entitled to rely on the representations of the insured and… 
is under no duty to investigate the truthfulness of the representations. While it is true that 
PIIC had no duty to investigate the truthfulness of the answer to 6(b), it is undisputed that the 
defendants/third-party plaintiffs answered question 6(b) truthfully. The defendants/third-
party plaintiffs failed to provide the requested supplemental information elaborating on their 
answer to question 6(b). Therefore, PIIC had a duty to request the supplemental information 
that the defendants/third-party plaintiffs neglected to include. Because PIIC issued a policy 
without requesting the omitted supplemental forms that would elaborate on the answers to 
question 6(b), PIIC is now estopped from arguing that the policy is void because it did not 
receive the supplemental forms.” (citations and quotation marks omitted)). 

 

Policyholder Defenses to Rescission 

Am. Policyholders' Ins. Co. v. Portale, 88 N.J. Super. 429, 439, 212 A.2d 668, 673 (Super. 
Ct. App. Div. 1965) (“It has been held that, in an action by an insurer wherein rescission of a 
policy was demanded on the grounds of material misrepresentation, if the terms of the 
questions are ambiguous they will be construed in the insured's favor so as to establish the 
truthfulness of his answers.”), overruled on other grounds, State Farm v. Wall, 92 NJ Super. 
92 (1966). 

Mercury Ins. Co. v. Markham, 36 So. 3d 730, 733 (Fla. Dist. Ct. App. 2010) (“An insurer 
may not deny coverage under this statute, however, if the alleged misrepresentation was in 
response to an ambiguous question. A question is ambiguous when it is susceptible to two 
reasonable interpretations, one in which a negative response would be correct and one in 
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which an affirmative response would be correct. Any such ambiguity must be construed 
against the insurer and in favor of coverage.”). 

Vella v. Equitable Life Assurance Soc’y, 887 F.2d 388, 391-92 (2d Cir. 1989) (“Because 
insurance contracts are inevitably drafted by insurance companies, New York law construes 
insurance contracts in favor of the insured and resolves all ambiguities against the insurer. 
This latter rule applies to questions on insurance applications where the insurance company 
seeks to avoid liability by citing the answers thereto as misrepresentations. The questions 
must be so plain and intelligible that any applicant can readily comprehend them. If any 
ambiguity exists, the construction will obtain most favorable to the insured.” (citations and 
quotation marks omitted)). 

Am. Alt. Ins. Corp. v. Warner, No. 19-cv-04628-KAW, 2020 U.S. Dist. LEXIS 196649, at 
*18 (N.D. Cal. Oct. 22, 2020) (“Courts have applied an objective "reasonable person" 
standard to [application] questions.”). 

Wallingford Grp. v. Arch Ins. Co., No. 3:18-CV-00946 (AVC), 2020 U.S. Dist. LEXIS 
141246, at *15 (D. Conn. May 11, 2020) (“Connecticut analyzes prior knowledge exclusions 
to claims-made insurance policies under a two-part, subjective-objective test to determine 
whether the exclusion bars coverage for a particular claim, asking first, whether the insured 
had actual knowledge of a suit, act, error or omission, a subjective inquiry; and second, 
whether a reasonable professional in the insured's position might expect a claim or a suit to 
result, an objective inquiry.” (quotation marks omitted)). 

H.J. Heinz Co. v. Starr Surplus Lines Ins. Co., 675 F. App'x 122, 130 (3d Cir. 2017) (“New 
York law requires a party seeking rescission of a contract to act without unreasonable delay 
upon learning the grounds for rescission. But an insurer need not make a rushed and 
uninformed decision; it is entitled to a reasonable period of time in which to investigate the 
potential basis for rescission. Only if the insurer delayed unreasonably in seeking rescission 
will it be found to have forfeited its right to do so.” (citation and quotation marks omitted)). 

Ballow Brasted O'Brien & Rusin P.C. v. Logan, 435 F.3d 235, 239 (2d Cir. 2006) (“Where a 
party opts for rescission due to misrepresentation or fraud it is well settled by repeated 
decisions of the Supreme Court that he must upon the discovery of the fraud announce his 
purpose and adhere to it. If he continues to treat the property as his own the right of 
rescission is gone, and the party will be held bound by the contract.” (as modified, quotation 
marks omitted)). 

Tex. Ins. Code § 705.005 (“A defendant may use as a defense a misrepresentation made in 
the application for or in obtaining an insurance policy only if the defendant shows at trial that 
before the 91st day after the date the defendant discovered the falsity of the representation, 
the defendant gave notice that the defendant refused to be bound by the policy: (1) to the 
insured, if living; or (2) to the owners or beneficiaries of the insurance policy, if the insured 
was deceased.”). 
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GuideOne Specialty Mut. Ins. Co. v. Congregation Adas Yereim, 593 F. Supp. 2d 471, 484 
(E.D.N.Y. 2009) (“Incredibly, it was not until approximately ten months after the latest date 
GuideOne learned of the material facts concerning Adas Yereim's alleged misrepresentations 
did it finally seek to exercise its claimed right to void its policies. With respect to GuideOne's 
right to rescind, only Rip Van Winkle slept longer. Such delay is unreasonable as a matter of 
law.”). 

Republic Ins. Co. v. Masters, Mates & Pilots Pension Plan, 77 F.3d 48, 53 (2d Cir. 1996) 
(“[T]he defendants contend that Republic waived its rescission claim, or is estopped from 
asserting it now, by reason of its failure to assert fraud in a timely manner and its disclaimer 
of coverage on other grounds. These contentions depend on whether Republic unreasonably 
delayed asserting fraud prior to amending its complaint in May of 1989. Republic asserts that 
it did not become aware of the facts underlying its claim of fraud until early in 1989, when it 
deposed counsel for the Plans and reviewed over 46,000 pages of deposition testimony 
generated in the Underlying Actions. The defendants failed to proffer sufficient evidence to 
show a genuine factual dispute on this issue. They argue that Republic can be charged with 
constructive and actual knowledge of the complaints in the Underlying Actions, filed in 
1987, alleging that certain Plan trustees had participated in improper investments. They also 
point to a letter sent by Republic in 1986, in which Republic stated that ‘the possibility exists 
that one or more insureds participated or acquiesced in the allegedly wrongful acts of [the 
investment manager].’ Even considering these allegations in the light most favorable to the 
Plans, they are insufficient to preclude summary judgment. At most, they show only that the 
allegations of a third party may have given Republic reason to suspect misconduct by Plan 
trustees, which they failed to reveal to Republic. Republic asserts that it did not have 
substantial information regarding the Plans' misrepresentations until it conducted its own 
discovery in late 1988 and early 1989, and that it required a reasonable time to investigate. 
Defendants have failed to show a material issue of fact that would preclude Republic from 
asserting its claim of fraud.”). 

Stein v. Sec. Mut. Ins. Co., 2007 NY Slip Op 1657, ¶ 2, 38 A.D.3d 977, 978-79, 832 
N.Y.S.2d 679, 681 (N.Y. App. Div. 3rd Dept.)  (“Because the application for insurance 
contained material misrepresentations, defendant could have rescinded plaintiffs' policy, 
rendering it void ab initio. Defendant did not do so. Unlike areas in which insurance 
coverage is mandatory, such as workers' compensation and automobile liability, here, the 
general right of rescission for misrepresentation was not supplanted by any specific statute. 
As defendant elected to cancel plaintiffs' policy rather than rescind it, the policy was in full 
force until the cancellation notice's stated effective date of January 20, 2003.” (citations 
omitted)). 

Am. Gen. Life Ins. Co. v. Schoenthal Family, LLC, 555 F.3d 1331, 1342 (11th Cir. 2009) 
(“Failure to return a premium is a factor to consider in determining whether the right to 
rescind has been waived, but immediate tender of the premium is not required as a 
prerequisite to rescission. A party who seeks rescission must restore, or offer to restore, the 
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consideration received, as a condition precedent to bringing the action.” (citation and 
quotation mark omitted, emphasis in original)). 

Green v. Life & Health of Am., 704 So. 2d 1386, 1392 (Fla. 1998) (holding based on specific 
policy language that “an insured's truthful answers on an insurance application according to 
the best of the insured's ‘knowledge and belief,’ do not constitute misstatements within the 
meaning of section 627.409, Florida Statutes (1993), and therefore cannot provide the 
grounds for the insurer's rescission of the insurance policy”). 

 

Insurers Considerations 

Precision Auto Accessories, Inc. v. Utica First Ins. Co., 2008 NY Slip Op 5129, ¶ 3, 52 
A.D.3d 1198, 1201, 859 N.Y.S.2d 799, 803 (App. Div. 4th Dept.) (“Although the insurance 
agency that bound the coverage may have been an agent of defendant, the broker who 
completed the application was hired by plaintiff as its agent and was an independent 
contractor with no connection to defendant.”). 

Gonzalez v. Great Oaks Cas. Ins. Co., 574 So. 2d 1182, 1184 (Fla. Dist. Ct. App. 1991) 
(“Great Oaks next contends that it should be allowed to treat the insurance application as a 
forgery, since it was signed by Real instead of Gonzalez. As to the April application, Great 
Oaks will not be allowed to disavow the acts of its own agent who bound the coverage, so as 
to vitiate the coverage that was bound. While Great Oaks' internal manual called for the 
insured to sign the application, Real by its actions waived that requirement.” (citation 
omitted)). 

Fed. Ins. Co. v. Kozlowski, 18 A.D.3d 33, 39-40, 792 N.Y.S.2d 397, 402 (N.Y. App. Div. 1st 
Dept. 2005) (“Here, in contrast, Federal elected to rescind by notice on February 13, 2003, 
almost two years after the policy in question had gone into effect and after claims, as 
reflected in the underlying actions, had been asserted thereunder. Thus, the status quo has not 
been maintained. In such circumstances, a rescission by notice cannot, without legal sanction, 
have retroactive effect and serve to suspend, even temporarily, obligations that--absent a 
basis for rescission--have accrued under the policy. Of course, as to any claim of obligation 
under the policy not yet incurred, Federal's rescission by notice would be prospectively 
effective since the actual rescission happens not when the judgment is obtained in the action 
for a rescission, but when the election to rescind was made known. Needless to say, if 
Federal prevails in its claim of right to rescind on the basis of fraud in the inducement, its 
obligation to defend Kozlowski is vitiated and the policy will be rendered void from its 
inception irrespective of the point in the life of the policy that a liability claim may have 
arisen.” (citations and quotation marks omitted)). 

Merchs. Indem. Corp. v. Eggleston, 37 N.J. 114, 130-31, 179 A.2d 505, 513 (1962) (“When a 
contract is obtained by fraud, the law grants the injured party a choice. He may rescind or 
affirm. If he rescinds, he must return what he received, here the premium for covering the 
Thunderbird, albeit the amount is quite small. On the other hand, he may choose to affirm the 
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contract, whereupon he retains the consideration he received and has as well a claim for 
money damages for deceit, which in the circumstances of a liability policy would probably 
be at best a claim for such additional premium as should have been paid for the coverage. But 
the defrauded party must thus elect which course he wishes to follow. He cannot pursue both. 
If he elects to continue with the contract, the election is final and the contract is affirmed, not 
because he wants it to be, but because the law makes it so. And if by his conduct he affirms 
the contract, he cannot be heard to say that he did not "voluntarily" or "intentionally" 
relinquish his right to call off the deal.”). 

Marchant v. Travelers Indem. Co., 286 Ga. App. 370, 371, 650 S.E.2d 316, 317 (2007) 
(granting summary judgment to Travelers where it “had brought a declaratory judgment 
action asking the trial court to declare that the two insurance policies it issued to Marchant 
did not provide defense and indemnity for a construction defect claim asserted in a separate 
lawsuit against Marchant because he had misrepresented the true nature of business, and a 
construction defect did not constitute an ‘occurrence’ under the policy”). 

 

One-Off Issues 

United Auto. Ins. Co. v. Reece, 4 So. 3d 80, 82 (Fla. Dist. Ct. App. 2009) (“It is well settled 
that an automobile insurance policy with separate coverages and separate premiums for 
property damage, PIP, and bodily injury is a divisible policy. Under a divisible automobile 
insurance policy, an insurer may properly be obligated to pay one type of benefit without 
being obligated to pay another type of benefit.” (citation omitted)). 

Garcia v. Gov't Emps. Ins. Co., 2017 NY Slip Op 05202, ¶¶ 2-3, 151 A.D.3d 1020, 1022-23, 
58 N.Y.S.3d 428, 431 (N.Y. App. Div. 2nd Dept.) (“[A]n insurance contract is divisible 
when the contracting parties intend that it be divisible. The parties' intention is to be gleaned 
from the language of the contract and the application of the rules governing contractual 
interpretation. The general rule is that an insurance contract is not divisible when by its 
terms, nature, and purpose, it contemplates and intends that each and all of its parts and the 
consideration therefor shall be common each to the other and interdependent. On the other 
hand, the contract is considered severable and divisible when by its terms, nature, and 
purpose, it is susceptible of division and apportionment.” (citations and quotation marks 
omitted)). 

Am. Guarantee & Liab. Ins. Co. v. Jaques Admiralty Law Firm, P.C., 121 F. App'x 573, 575-
76 (6th Cir. 2005) (“[The insured’s] challenge to American's rescission rights as to 
"innocent" insureds -- those who did not participate in the fraudulent response -- merits some 
discussion, however. Michigan courts have not addressed whether a material 
misrepresentation by one insured permits rescission as to innocent insureds in the 
professional liability context, and decisions from other states arguably provide some support 
for the Firm's view. The prevailing rule, however, is that a misrepresentation by an insured in 
an application for insurance permits rescission even as to innocent insureds. After reviewing 
relevant Michigan law, we find unpersuasive the Firm's reasons for asking this court to favor 
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the minority rule. Instead, our assessment of Michigan law leads us to conclude that the 
prevailing rule comports with Michigan insurance law and, therefore, to hold that a material 
misrepresentation by one insured permits rescission as to all insureds.” (citations omitted)). 

Capitol Indem. Corp. v. Lowe, No. 98-6011, 1998 U.S. App. LEXIS 30726, at *7-8 (10th Cir. 
Dec. 2, 1998) (“Although the term ‘compulsory insurance’ is frequently applied to mandated 
coverage for motor vehicles, it is not confined to that use. … Because of the compulsory 
nature of the insurance, Capitol is not entitled to rescind its policy as to the Lowes, who are 
third-party claimants.”). 

DeMarco v. Stoddard, 223 N.J. 363, 366, 125 A.3d 367, 368 (2015) (“[T]he compulsory 
automobile insurance model has no relevance to the remedial response to a fraudulently 
obtained policy of professional liability insurance and the effect of rescission on innocent 
third parties. In contrast to the web of interrelated provisions attending the no-fault 
automobile liability model, the Legislature has not constructed a matrix of alternate remedies 
for other types of liability insurance, including compulsory professional liability insurance. 
Nor has the Legislature created an expectation that insurance coverage will be available to 
redress an injury even in the face of a fraudulently obtained policy. Furthermore, the vast 
differences in the amount of liability insurance that a driver and a physician must carry, and 
the fact that some physicians procure professional liability insurance through a joint 
underwriting association, counsel against utilizing the compulsory automobile liability 
insurance model to devise a remedy for an injured patient whose physician is uninsured by 
virtue of a rescission.”). 

Zurich Am. Ins. Co. v. Whittier Props, 356 F.3d 1132, 1136 (9th Cir. 2004) (“Contrary to the 
district court's holding, we hold that the EPA regulations, which Alaska has expressly 
adopted in its own state regulations, provide for the exclusive remedy of prospective 
cancellation of a UST insurance policy in the event of an insured's misrepresentation. 
Although Alaska Statute § 21.42.110 generally permits rescission of insurance policies due to 
misrepresentation, the text of the statute does not show it to specifically apply to statutorily 
mandated insurance policies covering USTs. The EPA's regulations, however, specifically 
govern UST insurance policies and the remedies available in conjunction with such policies. 
These more specific regulations provide only for prospective termination of statutorily 
required UST insurance policies following notice to the insured as a remedy for 
misrepresentation; they do not provide for voidance of the policy ab initio.”). 

N.Y. Ins. Law § 3106(a) (“In this section “warranty” means any provision of an insurance 
contract which has the effect of requiring, as a condition precedent of the taking effect of 
such contract or as a condition precedent of the insurer’s liability thereunder, the existence of 
a fact which tends to diminish, or the non-existence of a fact which tends to increase, the risk 
of the occurrence of any loss, damage, or injury within the coverage of the contract. The term 
“occurrence of loss, damage, or injury” includes the occurrence of death, disability, injury, or 
any other contingency insured against, and the term “risk” includes both physical and moral 
hazards.”); N.Y. Ins. Law § 3106(b) (“A breach of warranty shall not avoid an insurance 
contract or defeat recovery thereunder unless such breach materially increases the risk of 
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loss, damage or injury within the coverage of the contract. If the insurance contract specified 
two or more distinct kinds of loss, damage or injury which are within its coverage, a breach 
of warranty shall not avoid such contract or defeat recovery thereunder with respect to any 
kind or kinds of loss, damage or injury other than the kind or kinds to which such warranty 
relates and the risk of which is materially increased by the breach of such warranty.”). 

Citizens United Reciprocal Exch. v. Perez, 432 N.J. Super. 526, 532, 75 A.3d 1233, 1236 
(Super. Ct. App. Div. 2013) (“When the named insured makes affirmative misrepresentations 
or material omissions in an application for insurance coverage, the insurer has the right to 
void an automobile insurance policy ab initio. However, even when a policy is rescinded, PIP 
benefits may nevertheless remain payable to innocent third parties.”). 

Aioss v. Sardo, 249 N.Y. 270, 272, 164 N.E. 48 (1928) (“as between the insurance carrier and 
the employee the fact that a policy is issued upon untrue statements made by the employer is 
no defense”). 

Longobardi v. Chubb Ins. Co., 121 N.J. 530, 539, 582 A.2d 1257, 1261 (1990) (“When an 
insurer clearly warns in a ‘concealment or fraud’ clause that it does not provide coverage if 
the insured makes a material misrepresentation about any material fact or circumstance 
relating to the insurance, the warning should apply not only to the insured's 
misrepresentations made when applying for insurance, but also to those made when the 
insurer is investigating a loss. Such misrepresentations strike at the heart of the insurer's 
ability to acquire the information necessary to determine its obligations and to protect itself 
from false claims. Thus, an insured's commitment not to misrepresent material facts extends 
beyond the inception of the policy to a post-loss investigation.”). 


