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Broadened ADA expands § 504 and employee accommodation exposure 
By: Anthony B. Corleto  
 
 
Overview 
A recent change in the Americans with Disabilities Act (ADA) will expand school district obligations to accommodate 
students and employees.  Addressing case law that narrowly interpreted “disability,” effective January 1, 2009, the ADA has 
been broadened (Public Law, 110-32s, September 25, 2008) to enlarge the universe of disabled individuals.  The previous 
threshold for qualification was well understood and tended to quell questionable claims.  Now, commonly managed or 
medicated conditions, like myopia or attention deficit disorder, will qualify.  Obviously the potential impact is significant. 
 
Background 
The Americans with Disabilities Act of 19901 was a national mandate to eliminate discrimination against individuals with 
“disabilities,” and gave fairly clear standards to identify those who would qualify.  The act protects disabled individuals from 
employment discrimination (Title I) and from discrimination by organizations that receive federal funding, such as schools 
(Title II).  “Disability” under the ADA was originally defined as 1) “a physical or mental impairment that substantially limits 
one or more of the major life activities of such individual;” 2) a record of such impairment; or 3) the perception of an 
impairment.  The act left interpretation of “substantially limits” or “major life activities” to administrative and judicial 
process.  
 
Comment 
Generally, courts strictly construe the ADA, to avoid inadvertent expansion of the act.  “Ordinary canons of construction 
require that we respect the limited applicability of this definition of ‘discrimination’ and not import it into other parts of the 
law where Congress did not see fit.”  Olmstead v. L.C. by Zimring, 527 U.S.81 (1999).  Narrow interpretation of the 
undefined terms, “substantially limits” and “major life activities,” provides a “gatekeeping” effect.  For example, in Sutton v. 
United Air Lines, 527 U.S. 471 (1999) the U.S. Supreme Court rejected a claim that severe myopia was a “substantial 
limitation” because contact lenses corrected the condition, and eliminated the “impairment.”  
 
The ADA Amendments Act of 2008 (“ADAAA”), a bipartisan effort of both houses of Congress, was intended to “correct” 
Sutton and broaden the universe of protected individuals.  The broad language of the amendment and the legislative history 
expands ADA protection to a much larger population of potentially aggrieved students and employees than was previously 
protected.  For example, prior to January 1, 2009, a diabetic would likely not be “disabled” under the act because the 
impairment was episodic, and would be ordinarily controlled by medication.  Under the amendment, diabetics would be 
evaluated as disabled without regard to the effects of the medication, and the impairment from diabetes would be viewed in 
the aspect of its most active effects.  Thus, a diabetic could be considered “disabled” under the act.  
 
Attention deficit disorder, a common condition not generally thought of as “disabling” with respect to employment, 
represents an area of additional exposure.  In Blank v. Investec Ernst & Co., 2004 U.S. Dist. LEXIS 24008 (S.D.N.Y., 2004), 
the employer defeated the employee’s ADD-based ADA claim on summary judgment, by showing that her performance was 
not significantly different than the rest of the population’s, a standard adopted in the Supreme Court’s 2003 decision, Toyota 
Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184. The employee believed that her ADD “significantly limited” 
a major life activity (work).  She lost in large part because the effects of her ADD were controlled by prescription medication.  
Under the new act, the result would be different.  The ADAAA specifically rejects the “public at large” standard for 

                                                 
1 42 U.S.C.S. § 121 01 et seq.  
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“substantial impairment,” and allows prescription drug use as a criterion for determining disability status under the act.  
Consequently, the Blank claimant would now qualify as “disabled.” 
  
Schools (Title II recipients of federal funds) have a duty to provide a “free appropriate public education” to students with 
disabilities.  Before January 1, 2009, school obligations to students were already viewed expansively.  Hearing officers 
determining claims for accommodation at a “Section 504/ADA Hearing,” are charged with the “identification, evaluation and 
placement” of disabled students.  Under the new act, there is effectively no limit on the impairments that may qualify as 
“disabilities.”  Children with ADD/ADHD who are successfully being treated with prescription drugs, and those with food 
allergies or asthma, may now qualify for services as “disabled.”  The added cost to provide services, together with student 
entitlement to attorney fee awards for successful appeals, will directly impact local budgets. 
 
For more information on the impact of the Americans with Disabilities Amendment Act of 2008, please contact Anthony B. 
Corleto or Brian S. Frank in Wilson Elser’s Connecticut office, by phone at 203-388-9100, or e-mail at 
anthony.corleto@wilsonelser.com. 
 

 
This article does not constitute legal advice.  Before implementing a policy seeking to comply with all applicable law, 
employers are advised to consult with legal counsel. 
Contact us at employment@wilsonelser.com.  
© 2009 Wilson Elser Moskowitz Edelman & Dicker LLP. All Rights Reserved. 
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